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AMERICAN LAW REVIEW. 


JANUARY-FEBRUARY, 1891. 


THE COURTS OF JUDICATURE OF ENGLAND AS OR- 
GANIZED, CONSOLIDATED AND ESTABLISHED BY 
RECENT JUDICATURE ACTS — THEIR NEW SYSTEM 
OF PLEADING AND PRACTICE WITH LAW AND 
EQUITY BLENDED. 


I. The history of jurisprudence in England is the history of 
her civilization. 

The manner in which the judicial power of her government is 
now and has been distributed among the various courts, and the 
practice which has in times past prevailed and which now pre- 
vails in them is a matter of very great interest to every lawyer 
in this country and in Europe. 

The simplicity of her courts in the beginning was patriarchal 
and her judicial system partook of pastoral life. First we see 
the king and the members of his household, the officers of his 
palace and spiritual advisers, listening to the complaints of the 
simple-minded peasantry, and settling their differences, as the 
head of a family is often called upon to do with his children. 

Next, the prelates and great barons of the realm act together — 
then the king’s chaplain becomes lord high chancellor, then 
prime minister and finally a bishop. 

In time men learned in the law became necessary to solve the 
great problems of state, and to decide conflicting questions, for 
the guidance of individuals and communities and persons who 
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have made law a study, appear and take their places on what is 
called the bench, and all legal questions are then referred to 
them. 

A¢ first we see the court traveling with the retinue of the king, 
then going in circuit in itinera, in eyre— then settling down in 
Westminster Hall — and dispensing justice to all applicants that 
might apply; but out of one great court all writs were issued, 
because there was but one great seal and the king’s chancellor 
kept that in the Court of Chancery and authorized and authenti- 
cated all processes by its imprint. 

The king was the fountain of power as well as justice, and 
nothing could be done without his sanction. 

In the reign of William the Conqueror, the highest court of 
judicature was the Curia Regis in which the king himself fre- 
quently presided. 

Its members were the prelates and barons of the realm and 
certain officers of the palace. Of these the principal was the 
chief justiciary who in the king’s absence was the ruling judge. 
This office continued till the reign of Henry III., a period of two 
hundred years, when its judicial duties were transferred to the 
chief justice of the King’s Bench. 

This court followed the king, and all who were brought within 
its jurisdiction must go where the king was, and led to great 
hardship and inconvenience. 

During the reign of Henry I., justiciaries were first introduced 
who from their judicial studies were supposed to be fit to 
unravel the intricacies of the law, and their organization was 
completed under Henry II. These justiciaries not only sat at 
Westminster, but went on circuits or itinera throughout the 
kingdom. By the great charter of King John, confirmed and 
acted upon by Henry III., Common Pleas, being causes between 
private individuals, were directed to be held ‘* in some certain 
place.’’ This was to remedy the grievance felt by all litigants 
in being obliged to follow the Curia Regis to whatever distance 
the king might choose to travel. In it the ancient advocates 
were called serjeants and had full audience. The judges and 
serjeants always address each other as ‘ brothers.”’ 

The division of the courts into King’s Bench, Common Pleas, 
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and Exchequer was completed by Edward I., the English Justin- 
ian. 

The Court of King’s Bench and Common Pleas, in modern 
times, had the same jurisdiction and took cognizance of all 
private suits. 

The Court of Exchequer, before the division of the court, was 
an integral department of the Curia Regis under the name of 
Saccarium, in which all cases touching the revenue were decided, 
but gradually the privileges of the Court of Common Pleas were 
encroached upon and private suits formed a great part of its em- 
ployment. The judges who sat in this court were called barons, 
the title being continued from the barons of the realm who 
originally sat in the Curia Regis. 

The Court of Chancery originated from that department of 
the Curia Regis called Cancellaria and became a great court, with 
most extensive jurisdiction. 

Pastoral life at length disappears and the commercial takes 
its place. 

White sails appear on every sea and the Thames becomes 
‘*¢ the river of ten thousand masts.”’ 

Steam, the loom, the forge, are all set to work and the four 
corners of the earth are joined together. 

London ceases to be a great overgrown town and becomes a 
city of four millions and a half of people. 

Until within a few years the courts of Westminster Hall were 
familiar to all well educated lawyers the globe over. They had 
existed for centuries, and at one time seemed as fixed and im- 
movable as the monarchy under which they existed and flourished. 

In the process of time, however, in addition to the great Com- 
mon Law Courts and Court of Chancery, there was established 
the Probate, Divorce, Admiralty and Court of Bankruptcy, and 
the result was that with the accumulation of business in the dif- 
ferent courts with their different jurisdiction and their different, 
multiform and varied modes of practice which prevailed, it was 
almost impossible for any one to keep track of them, and the 
members of the profession were compelled to adopt some par- 
ticular specialty and confine their practice to one or more courts. 
There was no uniformity anywhere. Finally the attention of 
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Parliament was called to the matter, and ever since 1852 the_e 
has scarcely been a session of Parliament but what one or moze 
bills have been presented and passed, seeking to remedy existing 
abuses, simplifying the pleadings and re-organizing and consoli- 
dating the courts. 

In 1852 a Code of Procedure and Pleading was adopted which 
did away with much of the verbosity of declarations and pleas, 
and simplifying them greatly. This step was, however, merely 
preliminary to other and much greater changes, and commencing 
with 1873 and reaching down to 1883, acts of Parliament were 
passed, particularly in 1873, 1875, 1876, 1877 and 1881, the effect 
of which was to unite and consolidate into one court all the great 
courts then existing, which new court was called the ‘* Supreme 
Court of Judicature.”’ 

Il. For more than two hundred years the subject of law reform 
has engaged the attention of the people of England. The hard- 
ships and atrocities which were committed under the forms of 
law, by which, on the slightest pretense, the subject could be 
arrested and thrown into prison, made the law a scourge rather 
than a blessing. 

The delays, the costs and expenses wore out the patience of 
the suitor, and confiscated his goods. 

The courts of chancery down to within a very recent period 
were a disgrace to civilization. Commencing with 1828, com- 
mission after commission was appointed by Parliament to investi- 
gate the entire system of courts, and make such recommendations 
as they thought proper. 

Wise and experienced men were appointed as commissioners to 
investigate the subject, and by 1834, no less than four different 
reports, if we mistake not, had been made, relating to the com- 
mon-law courts. 

Lord Brougham spent nearly thirty years of his life in advo- 
cating reforms in the law, and in exposing the abuses which pre- 
vailed in all of the courts. 

He was aided and assisted by many very able men who sympa- 
thized with him, and great improvements were made and great 
reforms brought about. 

The maintenance of two distinct systems of law and equity 
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was by many considered very objectionable, but it was not until 
1850, that the first decisive preliminary step was taken to remedy 
the great defect of the separate administration of these two sys- 
tems. 

A royal commission, appointed in that year to consider the 
reform of the common-law courts, reported that ‘* a consolida- 
tion of the elements of a complete remedy in the same court was 
obviously, not to say imperatively, necessary to the establishment 
of a consistent and rational system of procedure.”’ 

In the following year (1851) a commission to consider the 
reform of the chancery courts, reported that ‘‘ a practical and - 
effectual remedy for many of the evils in question might be 
found in such transfer or blending of jurisdiction, as would ren- 
der each court competent to administer complete justice in the 
cases which fall under its cognizance.’’ These reports were fol- 
lowed by fragmentary enactments in different years, tending to 
a unification of the administration of justice until in 1869, the 
judicature commission reported that ‘‘ the first step towards 
meeting and surmounting the evils complained of, would be the 
consolidation of all the courts of law and equity into one court, 
in which should be vested all the jurisdiction exercisable by each 
and all the courts so consolidated.”’ 

The Supreme Court of Judicature Act construed in conformity 
with this plan, was passed in 1873, under the direction of Lord 
Chancellor Selborne. 

In looking through the pages of Hansard, from 1851 to 1871, 
we find various petitions from the Law Amendment Society, re- 
ports of committees of the House of Commons and House of 
Lords accompanied by recommendations and bills, which resulted 
in the Common-Law Procedure Act of 1852-1854, in which the 
process of blending the common law and equity is commenced 
and carried forward in various ways. 

In 1858, further progress was made, by which both the equity 
and common-law courts were given additional powers, making 
them reciprocal in several particulars. 

In 1860, Lord Campbell’s Common Law Procedure Act was 
passed by which equity powers were conferred on the Common 
Law Courts to grant relief against forfeitures for non-payment 
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of rent and several other things. It was at this session that the 
common law judges, Cockburn, Bramwell and Martin wrote 
the famous answer to the memorial of the equity judges, in which 
they among other things said: that the existence of two conflict- 
ing systems of law, recognizing inconsistent and incompatible 
rights, administered by two tribunals, each refusing to give effect 
to rights which would be enforced by the other, is not only an 
anomaly in jurisprudence, but has been found to be attended by 
practical inconvenience and mischief of the most serious charac- 
ter; and further, in answer to the equity judges’ objection that 
no attempt should be made to alter over tribunals until a careful 
revision had been made of our whole law, said: — 

** Is not this to put off the work to the Greek Kalends? Who 
is there so sanguine amongst us as to expect that the great work 
of the revision of the whole body of our law will be undertaken, 
much less accomplished, in our days? In the meantime, the 
suitor, bandied to and fro from law to equity, and equity to 
law, suffers what he feels and knows to be a practical and sub- 
stantial injustice.’’ This conflict between the common law and 
equity judges created a great sensation, but the popular voice 
was with the common law judges. In 1865-1867, acts were 
passed conferring equity powers upon the County Courts within 
certain limits, which was accounted a great advance and a great 
innovation, and the position was boldly taken that the whole en- 
tire system of courts ought to be overhauled. Finally, Lord 
Chancellor Chelmsford, under instructions, issued a commission 
called the Judicature Commission, whose duty it was ** to ascer- 
tain whether any and what changes and improvements, either by 
uniting and consolidating the High Court of Chancery, the 
Superior Courts of Common Law, at Westminster, the Central 
Criminal Court, the High Court of Admiralty, the Admiralty 
Court of the Cinque Ports, the Courts of Probate and Divorce, 
the Palatine Courts of Common Law, and the Courts of Error 
and Appeal therefrom, or by extending or altering the several 
jurisdictions, or assigning any matters now within their respect- 
ive cognizance to any other jurisdiction, or by altering the num- 
ber of judges in the said courts or empowering one or more 
judges to transact any business pow transacted by a greater 
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number, or by altering the mode in which the business of the said 
courts, or of the Sittings and Assizes is now distributed or con- 
ducted.”’ 

The commissioners were Lord Justice Cairns, Sir Wm. Erle, 
Sir J. Wilde, Sir W. Page Wood, Sir Colin Blackburn, Sir Mon- 
tague Smith, Sir John Karslake, Sir Roundell Palmer, Messrs. 
Wm. M. James, T. R. Quain, H. C. Rothery, A. S. Ayrton, G. 
Ward Hunt, H.C. E. Childers, John Hollams and T. D. Loundes, 
Sir Robert Phillimore, Sir G. Bramwell, Mr. W. G. Bateson, Sir 
Robert Collier and Sir John Duke Coleridge were subsequently 
added. They made their first report March 25, 1869, and their 
second (in pursuance of a supplemental commission enlarging 
the scope of the original one, and dated October 9, 1869) on 
August 6, 1872. 

In 1870, two bills were introduced into the House of Lords, 
one for appellate jurisdiction, the other for a High Court of Jus- 
tice, adhering to the recommendations of the Judicature Commis- 
sioners ; but they were mere outlines, and not further proceeded 
with, or introduced in 1871, though in the last named year an act 
was passed for adding four more judges to the Privy Council. 
In 1872 a High Court of Justice Bill was introduced (209 Han- 
sard, p. 1314), on which occasion it was stated that the subject 
of fusion was ‘* one in which Lord Westbury had felt the deep- 
est interest for many years.”’ 

It fell to the lot of Lord Selborne to introduce the Judicature 
Bill of 1873, which became a law on February 13th of that year. 
This was followed by another in 1875. The first Judicature 
Act received the royal assent on May 5, 1873, and the second 
August 11, 1875, and both came into general operation on 
November 1, 1875, the delay being occasioned by the change of 
government in February, 1874, which prevented the new Chan- 
cellor, Lord Cairns, from mastering that year the work of his 
predecessor in time to pass it in 1874. 

Ill. At the time of the passing of the judicature acts, the 
High Court of Chancery had both a common law and equitable 
jurisdiction so vast and extensive that it would require a volume 
to state it. The three superior courts of common law, the 
Queen’s Bench, the Common Pleas and Exchequer, had concur- 
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rent jurisdiction in all personal actions and ejectments, and had 
a superintendency over all other courts by prohibition if they 
exceeded their jurisdiction. A writ of habeas corpus might be 
moved for in either of the superior courts, and in this way the 
validity of the judgment of an inferior court might be brought 
in question. Their jurisdiction extended throughout all England. 
the principality of Wales, and the town of Berwick upon Tweed, 
It did not extend to Scotland or Ireland, or to any part beyond 
the seas. 

But, although the process of the courts, except in certain 
cases, could not be executed or have any force out of their juris- 
diction, still a cause of action, if it were of a transitory nature, 
might be sued upon in them, notwithstanding it arose abroad. 

The Court of Queen’s Bench was the Supreme Court of com- 
mon law in the kingdom, consisting of a chief justice and four 
puisne justices who were by their office the sovereign conservators 
of the peace and the supreme coroners of the land. 

This court had exclusive jurisdiction in proceedings by the pre- 
rogative writs of mandamus and quo warranto. It had also a 
peculiar jurisdiction in all criminal proceedings. 

In fact it was said to be the principal court of criminal juris- 
diction known to the laws of England; and the judgments of 
inferior courts of record (with certain exceptions ) where the pro- 
ceedings were according to the course established by the common 
law, might be reviewed by this court by writ of error. Where 
the proceedings were summary or different from the course.of the 
common law, they might be reviewed by the same court by writ 
of certiorari. 

The Court of Common Pleas had up to 1860 exclusive jurisdic- 
tion in the writs of right of dower, unde nihil habet and quare im- 
pedit. 

Appeals laid to this court against the decision of a barrister 
appointed to revise the list of persons entitled to vote in the elec- 
tion of members of Parliament, and it also exercised jurisdiction 
in parliamentary and municipal election petitions. 

The Court of Exchequer had exclusive jurisdiction in all mat- 
ters which concerned the king’s profit or revenue, as of debts or 
duties to the king, or of matters which concerned the lands, 
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rents, franchises, hereditaments, goods and chattels of the king, 
unless in cases where the legislature had otherwise provided, as 
where they had made the matter determinable before the com- 
wissioners of excise, or justices of the peace, or where the mat- 
ter involved an offense punishable by indictment. 

If an action was brought in either of the other courts, it was 
good ground for removing it into the Exchequer if any matter 
properly cognizable on the revenue side of that court was drawn 
into question. 

The High Court of Admiralty had jurisdiction to try all mari- 
time causes, that is to say, causes in respect to injuries committed 
on the high seas. And generally, except where otherwise pro- 
vided by statute, all admiralty causes must have arisen wholly 
upon the sea and not within the precincts of any country. 

The Court of Probate had jurisdiction and authority in relation 
to granting or revoking probates of wills and letters of adminis- 
tration of the effects of deceased persons. 

The Court for Divorce and Matrimonial causes, which was 
established by 20 and 21 Victoria, V. C. 85, had jurisdiction in 
all causes and suits matrimonial, except in respect of marriage 
licenses, and had power to decree a dissolution of marriage a 
judicial separation; to declare a marriage to be null and void, 
and to order a restitution of conjugal rights. 

By the Judicature Act of 1873, and amended in 1875, the High 
Court of Chancery of England, the Court of Queen’s Bench, the 
Court of Common Pleas at Westminster, the Court of Exchequer, 
the High Court of Admiralty, the Court of Probate, the Court 

. for Divorce and Matrimonial Causes were united and constituted 
into one great court called the Supreme Court of Judicature. 

This court was divided into two permanent divisions, one of 
which was called Her Majesty’s High Court of Justice and the 

other Her Majesty’s Court of Appeal. 

The Court of Bankruptcy was not united with the above courts, 
but continued as a separate and independent court until the 
amended bankruptcy act, passed in the year 1883, by which act 
it became united with and its jurisdiction transferred to the 
Supreme Court. The Supreme Court consists of two permanent 
divisions, one of which, ‘* The High Court of Justice,’’ exercises 


| 


10 25 AMERICAN LAW REVIEW. 


original jurisdiction with certain appellate jurisdiction from in- 
ferior courts, and the other of which, the ‘‘ Court of Appeals,’’ 
exercises appellate jurisdiction. 

To the High Court is transferred the jurisdiction of the courts 
just mentioned, together with the following jurisdiction, namely: 
the chancery and common law jurisdiction of the Master of the 
Rolls, the jurisdiction of the Common Pleas at Lancaster and at 
Durham, and that of the courts created by Commissioners of 
Assizes, Oyer and Terminer, etc. 

Although the effect of the foregoing provisions is to consoli- 
date the jurisdiction of the above mentioned courts and to trans- 
fer it to the High Court, the rules of court passed in pursuance 
of the act, do not impose one and the same procedure upon all 
matters dealt with by the High Couit. 

The practice of the former divorce court is not affected by 
the rules, nor are most proceedings on the crown side of the 
Queen’s Bench Division, nor are revenue or criminal proceedings 
altered. 

By section 17 of the act of 1873, it was provided that there 
should not be vested in the High Court any of the following 
jurisdictions, namely: (1.) That of the Court of Appeal in 
Chancery, or of the same court sitting as a court of appeal in 
bankruptey. (2.) That of the Court of Appeal from the Lan- 
easter Chancery Court. (3.) The lunacy jurisdiction usually 
vested in the Lord Chancellor and Lord Justices of Appeal. (4.) 
The patent jurisdiction of the Lord Chancellor; or, (5,) the 
jurisdiction exercised by him on behalf of the sovereign as 
visitor of any college or of any charitable or other foundation ; 
or (6), the jurisdiction of the Master of the Rolls in relation to 
records. By section 79, of the act of 1875, the lunacy jurisdic- 
tion usually vested in the Lords Justices of Appeal in Chancery 
is to be exercised by such judge or judges of the High Court or 
Court of Appeal, as may be intrusted by the Sign Manual with 
such jurisdiction, 

In the Court of Appeal the following jurisdiction was vested 
by the act of 1873: (1.) The appellate jurisdiction of the Lord 
Chancellor and of the Court of Appeal in Chancery, and of the 
same court as a court of appeal in bankruptcy. (2.) The ap- 
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pellate jurisdiction of the Court of Appeal in Chancery, and of 
the Chancellor of the Duchy and County Palatinate of Lancaster. 
(3.) The jurisdiction of the Court of the Lord Warden of the 
Stannaries. (4.) The jurisdiction of the Exchequer Chamber. 
(5.) The appellate jurisdiction of the judicial committee of the 
Privy Council in admiralty and lunacy matters. 


Hicgu Court or Justice. 


The High Court of Justice of England is then a court organ- 
ized and established by the judicature act of 1873, and exercises 
(1) the original jurisdiction formerly exercised by the Court of 
Chancery, the Courts of Queen’s Bench, Common Pleas and Ex- 
chequer, the Courts of Probate, Divorce and Admiralty, the 
Court of Common Pleas at Lancaster, the Court of Pleas at Dur- 
ham, and the Courts of the Judges or Cominissioners of Assizes, 
and (2) the appellate jurisdiction of such of those courts as heard 
appeals from inferior courts. See Judicature Act of 1873. 

It is a superior court of record and consists of twenty-three 
judges, and was originally composed of the Lord Chancellor ( who 
is the president, but never sits as a judge in the High Court), the 
Lord Chief Justice of England, the Master of the Rolls, the Chief 
Justice of the Common Pleas, the Lord Chief Baron of the Ex- 
chequer, the three Vice Chancellors of the former Court of Chan- 
cery, such of the puisne judges of the old common-law courts 
as have not been transferred to the Court of Appeal. 

The judge of the former Probate and Divorce Court, the judge 
of the former Admiralty Court and the judges of her majesty’s 
High Court of Justice who have been appointed since the judica- 
ture act came into operation. 


Divisions oF THE Court. 


The High Court was originally divided into five temporary 
divisions, corresponding to and composed of the sume judges as 
the old courts which it replaced, viz.: the Chancery Division, the 
Queen’s Bench Division, the Common Pleas Division, the Ex- 
chequer Division and the Probate, Divorce and Admiralty 
Division. 
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And it was enacted by the judicature act of 1873, that most of 
the business which, before the act, was within the exclusive juris- 
diction of any one of the old courts, should be assigned to the 
corresponding division of the High Court and the action com- 
menced in that division. 

The High Court now consists of three grand divisions, namely : 
The Chancery Division, the Queen’s Bench Division, and the 
Probate, Divorce and Admiralty Division. 


QuvueeEn’s Bencu Drviston. 


This division of the High Cuurt of Justice consists of the Lord 
Chief Justice and the five puisne justices, and the Common Pleas 
and Exchequer Divisions created by the judicature acts, have been 
consolidated with it into one division called the Queen’s Bench 
Division. 

DrvisionaL Courts. 


When the various courts of England were re-organized under 
the judicature acts of 1873, in order to dispose of demurrers, 
motions for new trials and various other matters incidental to 
the trial of cases which, under the old common-law practice had 
all to be disposed of by the court sitting in banc, composed of 
at least three judges Divisional Courts were provided for to be 
composed of two or three judges of the High Court, including 
one or more judges of the division to which the business to be 
heard was assigned. Now, these courts must not be confounded 
with the divisions of the High Court, but the Divisional Courts 
consisted of detailed judges from a given division to hold a court, 
precisely like district or circuit judges in this country. The Cir- 
cuit or District Court would be the Division — and each judge 
holding his separate court a Divisional Court. Thus, in En- 
gland, in the Chancery, Probate, Divorce and Admiralty Courts, 
all the business is really done by a single judge, who belongs to 
a division of the High Court, and the old system which existed 
for ages in the common-law courts, of the judges sitting in bane 
to hear motions, demurrers, new trials, etc., is completely done 
away with and one judge does all this, precisely as our Circuit 
and Superior Court judges in the city of Chicago do. 
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IV. The Divisional Court was established by the act of 1873 
to discharge two distinct functions. 

Ist. As a substitution for the old sittings in banc, that is to 
say, as an intermediate court of appeal. 

2d. As a court of final appeal from sessions, county courts or 
other inferior tribunals, except so far as special leave might be 
given to appeal to a higher tribunal. 

If the complaint is that a judge at nist prius has misdirected 
the jury which he can only have done by misstating the law ap- 
plicable to the facts as proved, the Divisional Court is empow- 
ered to entertain a motion for a new trial, and this is in substance 
an appeal on a point of law. If the complaint is that the jury 
has gone wrong and that the verdict is against the weight of evi- 
dence, the application to the Divisional Court also takes the form 
of a motion for a new trial, but in this case no question of law 
is involved, the only question being one of fact. 

Whichever form the motion before the Divisional Court takes, 
it may be reversed in the Court of Appeal, and the judgment of 
the Court of Appeal may in its turn be reconsidered by the House 
of Lords, making no less than three appeals in all. 

If an order is made by a master in chambers of however 
trifling a character, an appeal from it lies to the judge in cham- 
bers, from the judge in chambers to the Divisional Court, from 
the Divisional Court to the Court of Appeal and from the Court 
of Appeal to the House of Lords. 

In the Chancery Division no such unnecessary expense or delay 
is incurred. 

There, when a question has been argued before the judge him- 
self in chambers, an appeal may be made direct to the Lords 
Justice without leave, although in the absence of special cireum- 
stances their lordships require a certificate from the judge below 
that he does not desire to hear further argument upon it in his 
owncourt. Such a certificate is generally granted as a matter of 
course. 

In a letter of M. D. Chalmers to Baron Pollock, in 1880, Mr. 
Chalmers says: — 

‘*The most important cases which come within the jurisdic- 
tion of county courts are admiralty and bankruptcy cases. 
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‘In bankruptey their jurisdiction is unlimited, yet admiralty 
and bankruptcy appeals from county courts are heard before a 
single judge, while in ordinary cases an appeal must be heard 
before a Divisional Court. ; 

** A Chancery Division judge sitting alone, daily grants perpetual 
injunctions, yet a single judge cannot grant a prerogative writ of 
mandamus, although an appeal lies as of right from his decision. 

** A single judge of the Chancery Division can issue a writ of 
prohibition, but if the prohibition be applied for on the crown 
side of the Queen’s Bench Division, the application must be 
made to a Divisional Court.” 


V. Tue Department or THE ‘CHaNnceRY Drvision or HER 
Masesty’s Hicu Court oF JUSTICE. 


In 1873, as we have said, an act of Parliament was passed 
known as ‘* the Supreme Court of Judicature Act,’’ by which all 
the courts of England were united and consolidated into two 
great courts — one called ‘* Her Majesty’s High Court of Jus- 
tice,’’ and the other ‘* Her Majesty’s Court of Appeal.” 

The first was composed of the High Court of Chancery, the 
Court of Queen’s Bench, the Court of Common Pleas at West- 
minster, the Court of Exchequer, the High Court of Admiralty, 
the Court of Probate, the Court for Divorce and the Matrimonial 
Causes, and the London Court of Bankruptcy. 

The judges of this court consist of the Lord Chancellor, the 
Lord Chief Justice of England, the Master of the Rolls, the Lord 
Chief Justice of the Common Pleas, the Lord Chief Baron of the 
Exchequer, the several Vice Chancellors of the High Court of 
Chancery, the judge of the Court of Probate, and of the Court 
for Divorce and Matrimonial Causes, the several puisne justices 
of the Court of Queen’s Bench and Common Pleas respectively, 
the several junior barons of the Court of Exchequer, and the 
judge of the High Court of Admiralty. 

Her Majesty’s Court of Appeal consists of * five ex officio 
judges and as many ordinary judges not exceeding nine at any 
one time, as her majesty shall from time to time appoint.”’ 

The ex officio judges are the Lord Chancellor, the Lord Chief 
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Justice of England, the Master of the Rolls, the Lord Chief Jus- 
tice of the Common Pleas, and the Lord Chief Baron of the 
Exchequer. This act has since been modified so that there are 
five ex officio judges and three ordinary judges. 

By the act of consolidation the High Court of Justice was 
divided into five divisions, and divisional courts organized out of 
these divisions. ; 

Without explaining the structure of all the divisions, we will 
say that the Chancery Division consists of the Lord Chancellor, 
who is President thereof, the Master of the Rolls, three Vice 
Chancellors and Justices. 

1. Its jurisdiction consists of all causes and matters pending 
in the Court of Chancery at the time of the passage of the act 
of 1873. 

2. All causes and matters to be commenced after the passage 
of the act, under any act of Parliament by which exclusive juris- 
diction in respect to such matters as has been given to the Court 
of Chancery or to any judge or judges thereof respectively, ex- 
cept appeals from county courts. 

3. All causes and matters for any of the following purposes: 

The administration of the estate of deceased persons. 

The dissolution of partnership, or the taking of partnership 
or other accounts. 

The redemption or foreclosure of mortgages. 

The raising of portions or other charges on land. 

The sale and distribution of the proceeds of property subject 
to any lien or charge. 

The execution of trusts, charitable or private. 

The rectification or setting aside or cancellation of deeds or 
other written instruments. 

The specific performance of contracts between vendors and 
purchasers of real estate, including contracts for leases. 

The partition or sale of real estate. 

The wardship of infants and the care of infants’ estates. 

The administrative officers of this division are thirteen regis- 
trars, twelve chief clerks, numerous taxing masters, record and 
writ clerks and a paymaster-general. 

The principal duties of the registrars are to attend in court, 
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take down minutes of the judgments and orders in court, draw 
up and settle the judgments and orders and sign judgments by 
default. 

The chief clerks are, as we have said, twelve in number, three 
being attached to the chambers of the Master of the Rolls, and 
three to each of the Vice Chancellors. These judges appoint 
their own chief clerks. 

The chief clerks of each judge attend his chambers daily, ex- 
cept during vacation. The business is divided between them 
according to the letter of reference of the record of the action. 
They take the accounts and prosecute the inquiries, make the 
certificates, and also make orders for time to plead, for affidavits 
as to documents, for payment of money and transfer of stock 
into and out of court, and many other interlocutory orders, and 
they have power to issue advertisements. 

The taxing masters have charge of taxing all costs, and for the 
purpose of taxation have the power to administer caths, exam- 
ine witnesses, order production and inspection of documents, 
make reports and certificates. 

The operations which are performed through the medium of 
the chancery pay office (the office of the paymaster-general), 
and recorded in the books of that office, consist of: (1.) Paying 
money into the court. (2.) Transferring into and depositing 
in court, stocks, securities, and other effects of suitors. (3.) 
Placing money on deposit and withdrawing therefrom. (4.) In- 
vesting money on securities. (5.) Realizing securities. (6.) 
Paying out interest money and dividends or securities into court. 
(7.) Selling securities and effects brought into court. And (8.) 
Transferring and delivering stocks, securities and effects out of 
court. 

In order to procure the performance of any of these opera- 
tions, the person interested, or his solicitor, must leave at the pay 
master-general’s office the documents authorizing the operation 
and bespeak its performance. The operation will then be per- 
formed or the necessary cheque issued and given to the appli- 
cant. The documents so left are retained until the particular 
purpose for which they were left is answered, after which time 
they are on application returned to the person who left them. 
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The account of the paymaster-general, on behalf of the chancery 
division, is kept at the Bank of England. 

This branch of business is almost entirely unknown in this 
country, although receivers do many things here which are done 
by the paymaster-general of the chancery division in England. 

In the Court of Chancery in England, there are vast sums of 
money belonging to estates, or involved and tied up in cases 
pending, including stock, securities and moneys. 

There have been a number of acts of Parliament passed for 
the benefit of suitors, regulating chancery funds; and by an act 
of 1872 there was established a deposit account for the suitors’ 
money, at the rate of two per cent. per annum; the interest 
accrues monthly, and is accumulated by being half yearly placed 
on deposit; money ordered to be paid to persons entitled in their 
own right may be paid to their personal representatives, where 
such persons die before the receipt ; and the sale, delivery and 
transfer of securities are facilitated and expedited. 

Stock securities or effects in court will not be sold, transferred 
or delivered, and money in court will not be paid out, and money 
or securities in court will not be carried over, except in pursu- 
ance of an order instituted in the cause or matter whereon the 
money or securities are standing, and it is the duty of the solici- 
tor for the person having the carriage of an order dealing with 
stocks, money, securities or effects in court, to leave it without 
unnecessary delay at the chancery pay office, together with a 
written request, that effect may be given to the directions of the 
order. 

But cheques from dividends and other periodical payments as 
annuities and money for maintenance, are, after the first payment 
drawn without being bespoken. A certificate of what funds are 
standing to the credit of an action can at any time be obtained 
at the paymaster-general’s office. 

If a debtor against whom judgment has been obtained has any 
government stock or funds, or stock or shares of a public com- 
pany in England standing in his name or in the name of any 
person in trust for him, a judge may on application of the judg- 
ment creditor give a charging order on the same, but the order 
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fund in court can, by petition, or if the assignor concurs or 
consents, by summons, obtain a stop order; in which case 
the fund will not be dealt with without notice to the incum- 
brancer. 

Any person claiming to be interested in any stock transferable 
at the Bank of England, or in any stock or shares in any public 
compuny standing in the name of any other person, may sue out 
a writ of distringas out of any office of the High Court where 
writs of summons are issued (formerly a distringas issued only 
out of the Court of Chancery). 

The effect of a distringas is merely an interim injunction re- 
straining the bank or company from parting with the fund for 
eight days, which gives time for the institution of an action by 
the person who sued out the distringas. 

The person obtaining the distringas can at any time discharge 
it by motion or petition of course. 

The record and writ clerks of this court are three in number 
and business is distributed among them according to the letter 
of reference of the record; they have to seal-writs of summons, 
file copies thereof, enter appearances, file affidavits, certificates 
of chief clerks, petitions, etc., and keep the indexes, and cause 
books, and take care of deeds and documents. 

Appeals from the Master of the Rolls, the Vice-Chanccllors or 
the justice must be made to the Court of Appeals, which con- 
sists of five ex officio members and six ordinary members. Three 
of the lord justices of appeal at least are required on an appeal 
from a judgment and two on appeal from an interlocutory order. 
From the Court of Appeal appeals are to the House of Lords. 

An appeal does not operate to stay proceedings under the de- 
cision appealed from, except so far as the court or judge ap- 
pealed from orders. 

VI. The High Court of Appeal which forms the second part 
of the Supreme Court of Judicature and to which an appeal lies 
from all the divisions of the High Court of Justice is composed of 
five ordinary lords justices of appeal and three ex officio judges, 
viz : The Lord Chancellor, the Lord Chief Justice of England and 
the President of the Admiralty, Probate and Divorce Division. 
The Master of the Rolls was originally an ex officio member of 
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the Court of Appeal, but by the judicature amendment act of 
1881 he was constituted a permanent judge of that court. 

The Court of Appeal usually sets in two divisions. When the 
subject-matter of the appeal is a final order, decree or judgment, 
the court is formed of not less than three judges and of not less 
than two when the appeal is from an interlocutory judgment. 
From any judgment or order of the Court of Appeal, an appeal 
lies to the House of Lords, which still exists as the highest and 
final Court of Appeal in England, but in a somewhat changed 
form. 

The High Court of Justice, which was constituted out of the 
entire staff of the Superior Court of Justice, with the exception 
of the two lords justices of appeal in chancery, was divided into 
five divisions, viz.: The Chancery, Queen’s Bench, Common 
Pleas, Exchequer and the Admiralty, Probate and Divorce. 

The presidents of these divisions, taken in the above order, 
were by the act of 1873, (1) the Lord Chancellor, (2) the Lord 
Chief Justice of England, (3) the Lord Chief Justice of the Com- 
mon Pleas, (4) the Lord Chief Baron, and (5) the Existing 
Judge of the Court of Probate, and subject hereto, the Senior 
Judge of said Division. 

On the 16th of December, 1880, an order in council was passed 
by which the offices of the Lord Chief Justice of Common Pleas 
and Lord Chief Baron were abolished, and the three previously 
existing divisions of Queen’s Bench, Common Pleas and Ex- 
chequer were consolidated into one division called ** The Queen’s 
Bench Division.’”’ There are existing to-day three divisions of 
the High Court, namely: The Chancery Division, presided over 
by the Lord Chancellor; the Queen’s Bench Division, presided 
over by the Lord Chief Justice of England, and the Probate and 
Divorce Division, presided over by the Senior Judge of that 

Division. 

The Probate Division has exclusive jurisdiction of all matters 
which, before the passage of the judicature acts, were within the 
exclusive cognizance of the Courts of Probate, Divorce and 
Admiralty. 


The Chancery Division has, us we have shown, exclusive juris- 
diction of : — 
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1. The administration of the estate of deceased persons. 

2. The dissolution of partnership and the taking of partner- 
ship and other accounts. 

3. The redemption and foreclosure of mortgages. 

4. The raising of portions and other charges on land. 

5 The sale and distribution of the proceeds of property sub- 
ject to any lien. 

6 The execution of trusts, charitable and private. 

7. The rectification, the setting aside and the cancellation of 
deeds and other written instruments. 

8. The specific performance of contracts between vendors and 
purchasers of real estate, including contracts for leases. 

9. The partition on sale of real estate. 

10. The wardship and care of infant’s estates. Every action 
and proceeding in the High Court is ordinarily heard before a 
single judge. For matters not proper to be determined by a 
single judge, Divisional Courts consist of two judges. 

These Divisional Courts hear : — 

1. Appeals from county courts and other inferior courts. 

2. Special cases where all parties agree that the same be heard 
before a Divisional Court. 

3. Appeals from chambers in the Queen’s Bench Division. 

4. Applications for new trial where there has been a trial with 
a jury. 

5. Appeals from the award or certificate of an arbitrator or 
referee upon questions of law in cases of compulsory ref- 
erence. 

The High Court of Appeal is, then, that division of the 
Supreme Court of Judicature which exercises appellate jurisdic- 
tion in all causes and matters originating in the Supreme 
Court. 

It consists of: (1) Five ex-office judges, the Lord Chancellor, 
Lord Chief Justice of England, Master of the Rolls, Lord Chief 
Justice of the Common Pleas and Lord Chief Baron of the Ex- 
chequer, who only sit when it is convenient and necessary for 
them to do so, and never all at the same time, and (2) ex-ordi- 
nary judges styled lords of appeal. 

The Lord Chancellor also has power to summon not more than 
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four additional judges from the Queen’s Bench, Common Pleas, 
Exchequer and Probate Divisions of the High Court to attend as 
judges of the Court of Appeal, but the exercise of this power 
has to a great extent, if not altogether, been made unnecessary 
by the addition of the three justices of appeal by the appellate 
jurisdiction act of 1876. 

The Court of Appeal has until recently sat in two divisions, 
one at Lincoln’s Inn to take appeals from the Chancery and Pro- 
bate Divisions (including admiralty business) and from the 
Bankruptcy Court; the other at Westminster, to take appeals 
from the Common Law Division. 

The Court of Appeals hears appeals from all the divisions of 
the High Court and from the court where jurisdictions are trans- 
ferred to the High Court, thus exercising the jurisdiction of the 
old Court of Appeal in Chancery, of the Exchequer Chamber 
and of the Privy Council in admiralty and lunacy appeals. 

The appellate jurisdictions of the Palatine Court of Lancaster 
and of the Stannaries Court are also transferred to the Court of 
Appeal. 


Court or APPEAL IN CHANCERY. 


This court consisted of the Lord Chancellor and two Lords 
Justices of Appeal. When they all sat together they constituted 
the full court, but generally the Lords Justices sat together as 
one court and the Lord Chancellor alone as another court. 

The court heard appeals from the Master of the Rolls and the 
Vice Chancellors, and from the London Bankruptcy Court, and 
also had jurisdiction in lunacy, and from its decisions in most 
cases an appeal lay to the House of Lords. The jurisdiction of 
the court is now transferred to the Court of Appeals. 


Lorp Justices or APPEAL. 


VII. These are at present of three classes, namely: (1.) 
The lords justices of appeal in chancery who were in office when 
the judicature acts came into operation, and who by those acts 
were made members of the new Court of Appeal. (2.) The 
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lords justices appointed under the judicature act, 1875, and (3) 
those appointed under the appellate jurisdiction act, 1876, the 
two lords justices of the court of appeal in chancery were ap- 
pointed under the Stat. 14 and 15 Vict. C. 83, to assist the Lord 
Chancellor in disposing of appeals from the Master of the Rolls, 
the Vice Chancellor and the Bankruptcy Court, and of disposing 
of business in lunacy, 

The lords justices of appeal under the judicature act are the 
ordinary members of the Court of Appeal. Three of them (in- 
cluding the successors to the lords justices of appeal in chancery) 
are appointed under the judicature act of 1875, and three under 
the appellate jurisdiction act of 1876. 

The latter differ from the former in being under the obligation 
to go circuit and to act on commissions of assize. 


Lorps or APPEAL. 


These consist of members of the House of Lords, three of 
whom must be present for the hearing and determination of ap- 
peals. They are the Lord Chancellor, the lords of appeal in 
ordinary and such pers of Parliament as hold or have held high 
judicial office, such as ex-chancellors and judges of the superior 
courts in Great Britain and Ireland. 

Lords of Appeal in Ordinary are persons appointed by the 
Queen for the purpose of aiding the House of Lords in the hevr- 
ing and determination of appeals. They must have held some 
high judicial office for two years, or have been practicing barris- 
ters or advocates for at least fifteen years. They are barons for 
life and are entitled to sit and vote in the House of Lords during 
their tenure of office. 

There were, according to Reeves, a class of lords called lords 
ordinaries who were appointed in 1312 in the reign of Edward 
II. for the control of the sovereign and the court party, and for 
the general reform and better government of the country. 

Lords of Parliament are those who have seats in the House of 
Lords. 

Lords Temporal are those lay peers who have seats in the 
House of Lords. 
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Lords Spiritual are the archbishops and bishops who have seats 
in the House of Lords. 

The Lords of Appeal hold their offices during good behavior, 
but they may be removed therefrom on the address of both 
houses of Parliament. ; 

Every lord of appeal in ordinary, unless he is otherwise en- 
titled to sit as a member of the House o Lords, is by virtue 
and according to the date of his appointment entitled during 
his life to rank as a baron by such sty'e as her majesty may be 
pleased to appoint, and during the time thet he continues in 
office as a lord of appeal in ordinary, and no longer, he is entitled 
to a writ of summons to attend and to sit and vote iu the House 
of Lords; his dignity as a Lord of Parliament does not descend 
to his heirs 

An appeal is not to be heard and determined by the House of 
Lords, unless there are present not less than three of the fol- 
lowing persons, in . * act designated lords of appeal: — 

1. The Lord Chav ellor of Great Britain. 

2. The lords of appeal in ordinary. 

3. Such peers of Parliament as are for the time being holding 
or have held any of the following offices, ¢.e., the office of Lord 
Chancellor of Great Britain or Ireland, or of paid judge of the 
judicial committee of the Privy Council, or of judge of one of 
Her Majesty)’. superior courts of Great Britain and Ireland. 

The House of Lords, in order to prevent delay in the admin- 
istration of justice, may sit and act for the purpose of hearing 
and determining appeals during any prorogation of Parliament, 
at such time, and in such manner as may be appointed by order 
of the House of Lords made during the preceding session of 
Parliament; and all orders and proceedings of the said house in 
relation to appeals and matters connected therewith during such 
prorogation, are by law as valid as if Parliament had been 
sitting. 

On the occasion of a dis- ution of Parliament, Her Majesty 
may authorize the lords of appeal in the name of the House of 
Lords to hear and determine appeals during the dissolution of 
Parliament, and | - that purpose, to sit in the House of Lords 
at such time as may be thought expedient. 
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Before the common-law procedure act of 1852, a writ of error 
for error in the judgment itself lay from the superior courts of 
common law to the Exchequer Chamber, and from thence to the 
House of Lords. The writ of error for reversing a judgment of 
the Exchequer Chamber was directed to the Chief Justice or 
Chief Baron of the court in which the original judgment was 
given. 


Exuiorr ANTHONY. 
CHICAGO. 
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THE ANCIENT LAWYER.? 


Mr. President and Gentlemen of the Virginia State Bar Asso- 
ciation: 

I am fully sensible that I owe the distinguished honor of being 
invited to deliver the annual address before the Bar Association 
of Virginia far less to any reputation I may have acquired than 
to the fact that I imbibed my first draughts of legal learning at 
that perennial fountain, the Law School of the University of Vir- 
ginia, and that I recognize, amongst the most prominent mem- 
bers of your Association, some of those who were then my 
classmates, and who, like myself, recall with Horatian fervor 
those halcyon days of our youth, which we passed together under 
the ** Consulate of Plancus ’’ —that fortunate Plancus, of whom 
we know so little save that he was Consul during the youth of 
Horace, but who is immortalized by the eloquent references of 
the poet. O, happy days, how far ye seem! OQ, ancient friends, 
how close and near! 

In casting about for the theme of this address, I recalled a 
witty remark which was made by a speaker at the recent cen- 
tennial banquet, tendered by the Bar of New York to the 
judges of the Supreme Court of the United States, who said: 
‘*Gentlemen, we are all lawyers here —except the judges.”’ 
Happily, here, as there, the historic fame of the Virginia judi- 
ciary excludes all possibility of attributing to the remark the 
suspicion of its being a ‘* /ucus a non lucendo;’’ and I am myself 
sufficiently far from home to escape, I trust, the chance of a 
sinister application. I shall therefore assume that we are all 
lawyers —all except, indeed, the laymen present, who wouldn’t 
be lawyers if they could, and the ladies — God bless ’em — who 
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couldn’t be lawyers if they would —at least in the State of 
Virginia. 

I may remark, en passant, that, at one period of Roman juris- 
prudence, women were freely admitted to the Bar, and some of 
them, notably Hortensia and Amasia, achieved no mean emi- 
nence therein; but a certain Afrania having scandalized the pro- 
fession by disgraceful and dishonorable conduct, the Theodosian 
Code excluded women thereafter—a conspicuous example of 
masculine injustice; for ifa like penalty had been visited upon 
men for the misconduct of individual male lawyers, the whole 
human race would have been effectually disbarred, and the non- 
existent Bar Association of Virginia would have escaped the inflic- 
tion of a prosy address by an impossible lawyer from Louisiana. 

Having thus reduced my audience, or those principally con- 
cerned in the occasion, to a happy family of lawyers all, the 
difficulty of selecting a subject is sensibly diminished; for the 
merest tyro in the orator’s art of adapting his theme to his audi- 
ence would perceive that he could not miss the mark if he talked 
about ** our noble selves’’—a subject of which the human We 
are difficult to tire. As the lawyer of to-day is tolerably well 
known to you, and as, moreover, I could hardly praise or blame 
him as he deserves, without a certain degree of offensive person- 
ality, I have concluded to pander to your ancestral pride and to 
supplement the charming work of Siz Henry Maine on Ancient 
Law, by a few remarks on the Ancient Lawyer. 

The great French jurist, Merlin, remarks, with the modesty 
characteristic of the lawyer: ‘* The origin of this profession is 
as ancient as the world itself. Wherever men have lived in 
society, there have necessarily been lawyers, because, every- 
where, ignorance has been the heritage of the multitude, and has 
made them the victims of injustice and of tyranny. The wisest, 
the most enlightened, and the most courageous of their fellow- 
citizens have been those to whom the people have looked as their 
protectors and defenders, to whose zeal, talents and intelligence 
they have necessarily had recourse.”’ 

I shall not, however, attempt te trace the protoplasmic stages 
of the profession amongst the most ancient peoples and civiliza- 
tions, but shall content myself with a few observations upon its 
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position and characteristics as it existed amongst the Greeks and 
Romans. 

I pause for a moment to allow to pass away the shiver which 
you experience at the thought of a long excursion into the well- 
trodden fields of Greek and Roman history. 

Every lawyer is, of course, presumed to know every thing, and 
every body is presumed to know every thing about Greece and 
Rome. I therefore grant you, in advance, full liberty to de- 
clare, when I have finished, that I have told you nothing which 
you did not already know, though 1 confess I shall receive the 
assurance with a trifle of suspicion inspired by my consciousness 
of how little I knew about the matter until I specially studied it, 
and, indeed, of how little I know even yet. 

The sources of information about Greek law and lawyers are 
neither prolific nor exact. The private or municipal laws of 
Greece were mainly traditional. She produced no great codifiers 
or commentators. The legislation of Lycurgus was political and 
institutional. It eliminated all freedom of individual will and 
action. Under it there was, perhaps, as little need or field for 
lawyers as could exist in any social organization. His laws were 
not only unwritten, but written laws were expressly forbid’en 
under his system. 

Charondas, the Dorian law-giver, went to the opposite extreme. 
He prepared a code and enacted therein that if any man should 
propose a new law, he should enter the assembly with a halter 
around his neck, with which he was to be instantly hanged if his 
proposition were rejected. 

The Draconian code was barbarous and cruel, merciless to the 
weaknesses of human nature, and proceeding on the principle 
that the smallest crime merited the punishment of death, and the 
greatest could deserve no more. It was as short-lived as it ought 
to have been. 

Solon merits the tribute which history concedes to him as one 
of the greatest statesmen and law-givers that the world has known. 
He laid the foundations of popular government, which his suc- 
cessor, Cleisthenes, enlarged and strengthened, and on which he 
built that noble constitution of Atbens, under which her fierce 
democracy achieved such power and renown. This brings us to 
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the period at which the professional lawyer first comes into 
prominence. The judiciary system consisted of three branches, 
viz.: (1) the Areopagus, or Court of Archons, which had juris- 
diction of murders and other heinous crimes, and had, besides, 
an undefined authority to act as guardians of the laws and censors 
of public order and decency ; (2) the Courts of the Dictlet, or 
arbitrators, of which some were public, appointed by the people, 
and others were private, selected by the parties for each particu- 
lar cause; (3) the Heliastic Courts. These Heliastic Courts 
were the repositories of all jurisdiction not specially confided to 
the Areopagus, or not voluntarily referred to the courts of arbi- 
trators by the parties. The court consisted of six thousand 
members, called Dicasts or jurymen, who were selected by lot 
from the qualified citizens of the ten tribes, six hundred being 
drawn from each tribe. These were divided into ten sections of 
five hundred each, the remaining one thousand being held as a 
reserve from which to fill vacancies in the sections. They had 
ten dicasteries or court-rooms, and the causes which were to be 
heard and the court-room to be used were assigned by lot to the 
different sections. 

Each dicast received, on his election, a tablet advising him of 
the section to which he was assigned. As the section entered 
the court-room in which it was to hear causes, each dicast re- 
ceived a staff of office and a ticket, which, on presentation at the 
treasury, entitled him to receive a certain fee for each cause 
tried, amounting to the modest sum of three obols, or about 
eight cents for each case. 

The several court-rooms were painted each of a different color, 
and contained accommodations not only for the dicasts and the 
parties, but for numerous spectators outside of the railing; 
while on opposite sides stood the bemaia or rostra, from 
which the parties were to address the court. The courts 
were opened by religious ceremonies, and each dicast took an 
oath to try impartially the cause submitted. No case was tried 
before less than one section of five hundred members, and in im- 
portant causes two or more sections were often combined to hear 
them. These dicasts combined the functions of judge and jury. 
Though each section had a presiding officer who regulated the 
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proceedings and took the votes of the body, he was vested with 
no kind of judicial authority over his fellows. 

The fullest hearing was accorded to litigants. They made 
their own statements, produced and examined their witnesses, 
had the right to refer to the laws on which they relied and to 
have them read by the secretary of the court, and argued their 
causes with little restraint or interference from any source. 

When the hearing was concluded, the herald of the court took 
the vote of the dicasts, either by the holding up of hands, or, in 
some cases, by ballot, consisting in the dropping of black or 
white beans in two urns, according as they condemned or ac- 
quitted, and the case was decided by the majority of votes. 

In civil cases the votes were cast for one or the other party ; 
but we are not very clearly advised how conclusions were reached 
in fixing the particular amount or details of the judgment. There 
seems to have been no system of appellate revision of the de- 
crees of these huge juries. 

As the political power and commerce of Athens extended, and 
as the mechanical arts and the complicated transactions of a 
most active civilization developed, the volume of litigation before 
these tribunals became enormous. Questions of loan, deposit, 
suretyship, partnership, contracts, guardianship, wills, inherit- 
ance, controversies of all kinds, not only between the citizens of 
Athens among themselves, but between them and the citizens of 
allied or foreign States, accumulated before the courts of 
Athens. 

It is difficult to understand how so large a body of citizens 
could spend their time in daily attendance upon the dicasteries 
without serious interference with private affairs and the business 
of life. But the position of dicast was held in honor, the trials 
were exciting, and the fees they received when litigation was 
active made it to the interest of many to be drawn for the serv- 
ice. Even when not on duty, men, who had been or expected to 
be dicasts, still thronged the courts to glut their appetites for 
the excitement of litigation. This generated a fierce litigious 
spirit among the citizens who rushed into the courts on every 
dispute, and it even created a class of detestable public inform- 
ers, who made it a business to foster litigation and. to arraign 
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citizens of wealth and responsibility on false and trumped-up 
charges of crime cr misdemeanor. 

Such a system, it may well be conceived, was not favorable to 
the development of scientific laws. These judicial mobs doubtless 
administered justice according to their own rude ideas of equity, 
and were influenced by artful and eloquent appeals to their pas- 
sions and sentiments far more than by crusty texts of law or 
subtle discriminations between minute shades of right and wrong. 
But it was a glorious field for the lawyer, especially in his ca- 
pacity of advocate; a noble school of eloquence, and a match- 
less educator of the people, who, in the exercise of their dicastic 
functions, listened to the productions of the greatest orators of 
Greece, and were made acquainted with all the relations and 
operations of a complicated civilization. Nothing contributed so 
largely to the formation of that wonderful Athenian Demos, 
which, with all its faults, was the noblest and most intelligent 
aggregation of citizens that the world has ever known; under 
whose domination poetry, eloquence, philosophy and art reached 
their highest development, and which was the mother and nurse 
of those principles of free popular government which can alone 
secure social order with individual liberty and happiness. 

The Grecian lawyer was, no doubt, an influential and prosper- 
ous gentleman, reveling in fat fees and multitudinous clients, but 
he has left behind him scant traces of his life and works. His 
practice was mainly of the kind known in our day as office prac- 
tice. The theory of legal procedure required the litigant to 
conduct his own case in court, and did not, for a long time, 
allow him the luxury of an advocate. Hence arose a peculiar 
class of practitioners known as the logographers, who not only 
advised their clients as to their rights and remedies and as to the 
preparation and conduct of their causes, but also wrote out for 
them elaborate speeches which the litigants memorized and de- 
livered before the courts. 

The first who brought this profession into prominence was 
Antiphon, who figures as the earliest on the list of the Ten Attic 
Orators established by the Alexandrian Canon of Oratory. Al- 
though deemed worthy of a position on this list in company with 
Isocrates, Hyperides and Demosthenes, he presents the curious 
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example of an orator who never delivered but a single public 
speech, and that was in his own defense when tried on a charge 
of treason to the Demos of which he was convicted. Thucydides, 
however, bears witness that he was a man ‘‘ inferior to none of 
his contemporaries in virtue and distinguished above all others 
in forming plans and recommending his views by oratory.’’ He 
wrote many speeches for litigants in public and private causes, 
composed with such skill and art and eloquence and no doubt 
crowned with such success before the courts that they elevated 
the profession to the highest position and invited to its ranks the 
most distinguished and gifted men of Greece, who found therein 
both fame and fortune. 

We may well be proud of a professional ancestry which em- 
braced such illustrious names as those of Antiphon and Andoci- 
des, Lysias and Iseus, Isocrates, Hyperides and Demosthenes. 
Of these, Lysias and Iseeus devoted themselves more exclusively 
to the practice of their profession and are entitled to be con- 
sidered as the greatest lawyers. 

Their speeches were composed with the most consummate skill 
and art. The great number of the dicasts who composed the 
courts, together with the crowd of spectators who thronged the 
lobbies, presented all the incentives to eloquence which are in- 
spired by great popular assemblages. They invited the exercise 
of every kind of oratorical power — lucid and dramatic statement, 
cogent and consecutive reasoning, pathos, invective, fiery appeals 
to the passions and sentiments of the auditors. These old Greeks 
brought to this work all that exquisite finish and elaboration 
which characterize their poetry, their sculpture and their archi- 
tecture. Each speech is not merely the efflorescence of an occa- 
sion, like the average address of your modern advocate, but a 
perfect oration, a work of art, which challenges admiration by 
its intrinsic perfection independently of the circumstances which 
gave it birth. The writer not only mastered all the details of the 
case for which the speech was prepared, so as to present them 
with force and cogency, but he took account of the character of 
the parties, of their witnesses, of the dicasts, so as to know 
where and how to direct his appeals or his invectives. He was 
compelled to anticipate and answer the tactics of his adversary. 
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But, perhaps, the highest achievement of his art consisted in the 
dramatic adaptation of the speech to the character and quality of 
the client who was to deliver it, so as to make it appear natural 
and consistent when spoken by him. 

One might think it a severe trial to the nerves of an author 
who had composed such masterpieces to submit to their delivery 
by the average client ; but those old Greeks had a wonderful and 
all-pervading culture; the art of elocution was universally culti- 
vated; the constant hearing and practice of public oratory formed 
a principal occupation of the people; and no doubt many a 
plaintiff or defendant spoke the lines that had been set down for 
him with effective emphasis and propriety. I suspect, however, 
if we could have secured admittance to the consultation rooms of 
Lysias or Iseus, who were both not only lawyers but teachers of 
rhetoric and oratory, we might have found them quite as solicit- 
ous in instructing their clients in the proper delivery of their 
speeches as in advising them about the law of the case; and, 
doubtless, we should have heard lectures from them much after 
the fashion of Hamlet’s address to the players, in which they 
ubjured their clients to ‘* Speak the speech, I pray you, as I pro- 
_ounced it to you, trippingly on the tongue; for if you mouth 

t, as some of our clients do, I had as lief the town-crier spoke 
my lines.’’ 

Lysias was famed as a great winner of causes and did an enor- 
mous practice, as many as four hundred and twenty-five speeches 
having been preserved and attributed to him, of which only 
thirty-five have come down to us. When Socrates was arraigned 
before the Heliastic Court on the charge of impiety and corrupt- 
ing the youth, Lysias volunteered to prepare a speech for his 
defense. Had the philosopher accepted this offer no doubt his 
condemnation might have been averted; but his heroic spirit 
scorned the arts of professional defense, and boldly confronting 
and defying his accusers, he spoke as if he were judging the 
dicasts rather than they him, and paid, with his life, the penalty 
of his boldness. 

Isseus was the pupil of Lysias, and perhaps even excelled him 
as a technical lawyer, particularly in the law of inheritance, of 
which he was a master and a specialist. To his many titles to 
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fame he adds that of having been the instructor of Demosthenes 
in law and oratory. 

Dyonysius of Halicarnassus has left us an elaborate compara- 
tive criticism of the speeches of Lysias and Iszus, in which he 
awarded to Lysias the palm for simplicity, grace and naturalness, 
and to Iseeus that for art, elaboration and subtlety. 

I must pass without particular comment the illustrious names 
of Isocrates, Lycurgus, Aischines and Hyperides, all of whom 
were lawyers and spoke in public or in private causes. 

No lawyer can repress a thrill of pride and exultation at the 
thought that Demosthenes was also a conspicuous member of the 
Athenian bar. Having studied under Isocrates and Iseus he 
diligently practiced his profession before the Heliastic courts 
where his eloquence and skill first brought him into public notice, 
and where he plumed his wings for those lofty flights into the 
larger spaces of political and public oratory, in which he soared 
to heights never attained by any rival. The brilliancy of his 
public utterances and services have obscured the distinction of 
his legal forensic achievements, but we may well imagine that the 
same qualities which enabled him to sway and dominate the 
Athenian Senate and populace must have made him irresistible 
as an advocate before the courts. Indeed, perhaps the greatest 
of his orations, that against the law of the Leptines and the ora- 
tion on the Crown, were purely forensic, delivered before the 
courts as counsel for persons who were prosecuted for the crime 
of proposing unconstitutional laws. 

The glory of the Greek bar, as well as the glory of Greece her- 
self, culminated in Demosthenes. The cursory description I have 
given of the judicial organization, of the methods of legal pro- 
cedure, of the manner in which lawyers discharged their func- 
tions, and of the illustrious advocates who adorned the profession, 
must suffice for the purpose of this occasion. They exhibit the 
lawyer, in that age as in every other, as a central factor in the 
advance of civilization, in the establishment and vindication of jus- 


tice, an the championing of popular liberty and enlightenment. 

Let evegy lawyer reverently uncover and bow his head in 
presence cf imperial Rome, the true mother, the veritable fons 
et origo, Of law and lawyers. 
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While the Romans halted after the Greeks, haud @quo pede, 
sed longo tntervallo, in poetry, eloquence, philosophy and art, 
they surpassed and utterly eclipsed their rivals in the art and 
science of law and jurisprudence. 

The lawyer or: jurisconsult is the most peculiar and original 
figure in Roman history. When you reflect that the Roman 
jurisprudence embodies the most vast, exact, complete and elab- 
orate system of law ever invented, that it owes its origin, in very 
slight degree, to direct legislation, and that the judges who 
administered it were not, necessarily or even usually, lawyers, 
our modern ideas would be at a loss to conceive how such a sys- 
tem could have been created and developed. This phenomenal 
creation is due almost exclusively to the Roman lawyer, acting, 
not in the capacity of legislator or judge, but simply as a coun- 
sellor-at-law or jurisconsult. A brief statement of the functions 
which he performed, of the methods which he pursued, together 
with slight references to a few of the most illustrious members 
of the profession will not, I trust, prove uninteresting. 

In the earlier days of Rome, the laws, the methods of proced- 
ure and the forms of contract were all secluded from the mass 
of the people, and were consigned as a sacred deposit in the hands 
of the priests and nobles, who were both legislators and judges. 
The Twelve Tables were adopted as a concession to the demand 
of the people for a system of published laws which all might see 
and know, according to which they might guide their transac- 
tions and which the judges should be required to observe. These 
public laws failed, however, to reveal the sacramental forms of 
action and of contract, without the strictest observance of which 
no legal relief could be obtained, and which still remained in the 
sacred deposit inaccessible to any but the same privileged classes. 
It was more than a century after the adoption of the Twelve _ 
Tables when Lucius Flavius, a secretary to Appius Claudius, the 
Censor, surreptitiously gained access to these secluded portions 
of the law and published them to the world. Thereupon, it is 
said, the priests and patricians framed new rules which were held 
secret for another century, when they were again divulged by 
one Sextus Alius Catus. A reference to these familiar facts was 
necessary to understand the beginnings of the legal profession. 
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The Roman lawyer had his origin in the relations of the 
patrician and plebeian, and of patron and client. The first duty 
of the patron to his client, in return for numerous privileges, was 
to advise his client as to his legal rights and proceedings and to 
stand by and defend him before the courts. It was therefore a 
necessity, as well as a matter of pride with him, that he should 
study and know the law. Whether he sat leisurely at home or 
walked in public places, he was at all times liable to be called on 
for legal advice and assistance by his clients, or by others, and his 
dignity and influence as a citizen depended on his ability to an- 
swer promptly and wisely. We can well understand what an 
incentive to diligent study of the laws such conditions offered. 
At a later period the patricians established certain hours during 
which they sat in solemn state at the portals of their houses and 
gave free counsel to all comers. Gradually these sessions ac- 
quired increased dignity and importance. Points and cases, 
carefully prepared, were submitted to them, sometimes in 
advance, oftener during the period of session, and they dispensed 
weighty and authoritative opinions. Of course some patricians 
greatly excelled others in their diligence in the study of the law 
and in capacity to understand and expound it. The houses of 
these became the great centers of attraction for those who wished 
legal advice, who would throng the audiences of those who thus 
distinguished themselves to the neglect and desertion of others. 
And thus it soon came about that the function of jurisconsult was 
no longer exercised by the mass of patricians, but became con- 
fined to those who earned distinction and made a profession of it. 

It is difficult to conceive of a more honorable and dignified 
position than that filled by the eminent jurisconsult of early 
Rome. When, at the hour of his audience, he stepped out upon 
the portico of his house and took his seat in state, he encountered 
a multitude of litigants or clients, who eagerly sought advice and 
hung upon his lips as on those of an oracle; while crowds of the 
younger patricians stood around, with their note-books in hand, 
jotting down his opinions and decisions as authorities for their 
future guidance, and as a means of preparing themselves for like 
honorable employment. 


Although consultations were open to all and given without fee 
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or reward, no doubt rich honoraria flowed in from grateful 
clients, and, indeed, in course of time it was found necessary to 
restrain, by the Cincian law, the extravagant bounty of rich 
clients to their legal advisers. But these pecuniary rewards were 
of trifling value in comparison with the universal honor they 
received. When they walked in public they passed amidst the 
acclamations and plaudits of an admiring people, and the highest 
dignities of the State clamored for their acceptance. 

The peculiar jurisdiction of the Roman magistrates added 
largely to the importance and dignity of the jurisconsults. This 
jurisdiction was mainly confided to the Pretors and Adiles, 
who were political officers, requiring and usually possessing, no 
peculiar qualifications as lawyers. Before them the pleadings 
were made and the issues framed. Unless the case could be de- 
cided on the face of the papers or statements, they sometimes 
proceeded to hear the parties and decide the cause ; but more 
usually and almost universally they referred the case to a judge 
or judges selected by themselves from the body of the citizens, 
with a brief statement defining the issues of fact and law be- 
tween the parties and directing the judge to hear them, to 
decide between them, and to award the appropriate relief. 
These entirely unprofessional judges had jurisdiction both of 
the law and the facts, and they naturally required to be enlight- 
ened on the law. As the parties were for a long time required 
to plead their own causes and were not represented in court by 
professional advocates, they had recourse to the advice and opin- 
ions of the jurisconsults. These sometimes appeared before the 
judges in the capacity of expert witnesses and gave their opin- 
ions of the law ore tenus; but more generally the judge or the 
parties sent to them a brief of the points and invited their writ- 
ten opinions, which were received and read before the court, 
and were accorded great and generally conclusive authority on 
the questions of law involved. 

It is a significant tribute to the integrity and uprightness of 
the Roman jurisconsult that these responsa prudentum, as they 
were called, were characterized by perfectly judicial fairness and 
sincerity, unprejudiced by any bias in favor of the parties. In 
these days I very much fear that each party would present an 
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opinion from the most eminent jurisconsult entirely sustaining 
his side of the case and so utterly in conflict with each other that 
the unhappy judge, after hearing both, would be quite as much 
at sea us he was at first. But we discover no traces of such con- 
flicts before the Roman courts, and down to a late period the 
responsa prudentum were clothed with all the characteristics of 
judicial exposition and had the same kind of authority which we, 
in modern times, attach to judicial precedents or to the text of 
great writers upon law. Indeed, in the time of Augustus, a cer- 
tain number of privileged jurisconsults were designated, whose 
responses on questions of law were made binding and conclusive 
on the judges; but the Emperor Adrian abolished this distinc- 
tion and reopened the privilege to all jurisconsults. 

The Pretors were invested, moreover, with a certain kind of 
legislative authority. The meagerness of the written law and 
the strict forms of action proved utterly inadequate to meet the 
multiplying complexities of the litigation which arose before the 
courts. The Pretors found it necessary to extend the laws and 
enlarge the remedies. Each Pretor, at the beginning of his term 
of office, published an edict in which he set forth the rules which 
he proposed to follow in the decision of doubtful cases and the 
relief which his equity would afford from the precision of the 
statutes. These edicts were improved and developed, as these 
officers succeeded each other, retaining what in the past had 
proved beneficial, rejecting the prejudicial, and instituting new 
rules as they were found desirable. 

Numerous texts of the Pandects illustrate this growing power 
of the Pretor. Prator est lex loquens; Lex mutus Pretor. 
(The Pretor is the Law speaking; the Law is the Pretor 
mute.) Pretor vivum jus civile est viva lex seu loqguens. (The 
Preetor is the animated Civil Law—the Law living or speak- 
ing.) Preator quod loqguitur utcumque, jus civile loquitur. 
(When the Pretor speaks, whatever he says, the Law is speak- 
ing.) Pretor semper sequitur equitatem cujus sacerdos est. 
(The Pretor always administers Equity, whose priest he is.) 
Pretor corriget asperitatem juris civilis, et quod deest implet. 
(The Preetor corrects the harshness of the written law, and 
what is wanting therein he supplies. ) 
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These ample and elastic powers opened to the jurisconsults the 
whole field of the Natural Law. 

Meanwhile the extensive conquests of the Roman arms brought 
under her jurisdiction numerous foreign countries, whose peculiar 
and varying systems of law came under the cognizance of her 
courts. This led to the creation of the Pretor peregrinus, who 
had special cognizance of cases between citizens of the provinces, 
or between such citizens and the citizens of Rome, depending, in 
greater or less degree, on their local laws; and thus the jus gen- 
tium, or Law of Nations, was brought within the sphere of their 
investigations. Under such stimulants, the study of the princi- 
ples of justice, their development, their arrangement, classifica- 
tion and practical application to the complicated relations and 
transactions of men, became at Rome a veritable cult, into which 
the wisest, the most learned, and the most influential citizens 
threw themselves with generous enthusiasm and unsparing labor. 

The profession seems to have been singularly free from merce- 
nary influences. Those who adopted it were generally patricians 
of wealth, stimulated far more by ambition for fame, honor, and 
exalted station than by mere mercenary motives. There were, 
doubtless, lower walks of the profession infested by the usual 
herd of sordid pettifoggers, but history has handed down slight 
records of their functions or existence. The Roman lawyer, as 
we know him, stands upon the same level with the philosopher, 
the historian, the poet and the orator; a worshiper of Truth for 
Truth’s sake; not a mere vulgar champion in lawsuits and win- 
ner of causes, but a votary of Law, a priest of Justice. To the 
advancement of his science he subsidized the whole domain of 
religion, philosophy, history and literature. No pedantic spe- 
cialist he ; no sciolist outside of his professional sphere; he was a 
scholar to the core, a master not only of general learning, but of 
grammur, rhetoric and philology, which were special branches 
of his culture. The purity and strength of the Latin tongue 
survived, in the writings of the jurisconsults, its degeneration 
and decay in every other branch of Roman literature. Listen to 
the eloquent eulogium of Pothier: — 


*¢In their compositions, one knows not what most to admire. What wisdom 
in their maxims! What nice accord of equity with law! What majesty with- 
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out effort! What elegance without pretension! And all these rare qualities 
exhibit themselves not in one but in all, to such a degree that you could hardly 
give preference to one over another. To judge by the fragments preserved in 
the Pandects, all the writings of these men, living centuries apart, might have 
been composed by a single person. Then what marvelous conciseness and 
compression of much meaning in few words! The most abstract questions are 
disposed of with a lucidity only equalled by the energetic laconism of their de- 
cisions. * * * Nowhere else, so muchas intheir writings, do you find preserv- 
ed that naive candorof the Latin tongue which combines simplicity and elegance 
with majestic dignity. With them that noble language retained to the last its 
primitive beauty, and the style of those jurists who wrote even in the days of 
its degeneration might still claim comparison with that of Cicero. A savant 
has well said that if the Latin language were entirely lost, it could be recon- 
structed, in all its splendor, from the writings in the Pandects alone.’’ 


Thus the Roman lawyer played his part as the philosophic 
jurist, the builder of a science of law, the champion of justice, 
the adviser and the guide of courts. 

I know not whether any other combination of circumstances 
could have evolved so vast and scientific and complete a system 
as the Roman law. The peculiar relation of the lawyer to the 
courts and to his clients, the free scope which the pretorian 
jurisdiction gave to the application of abstract principles of 
justice, the high honor in which the profession was held, and the 
official dignities which rewarded distinction therein, acted as 
powerful séimulé and operated as essential factors in the evolu- 
tion of that incomparable body of juristic science, of which the 
essence and final results are presented in the corpus juris civilis, 
the Code, the Institutes and the Pandects of Justinian. 

The profession of the law generally attains its greatest brill- 
iancy and pre-eminence under free governments; and the whole 
history of the Roman Republic is illustrated by the names of 
eminent jurists, by extraordinary devotion to legal study, and 
by the rapid development of legal science. But the ab-olutism 
of the Empire, instead of dimming, seems to have added new 
splendor to the pursuit of jurisprudence. Under the Republic, 
jurisprudence had a rival in political oratory, a profession which 
operated in practical and political affairs, sought influence inthe 
control of popular assemblages by mens of eloquence, and con- 
cerned itself with law only in its public or political aspects. Of 
this profession Cicero was the most conspicuous exemplar. The 


40 


25 AMERICAN LAW REVIEW. 


Empire closed this avenue to public reputation and advancement, 

and turned the great minds, which had before followed it, into 
the channel of professional law, which acquired thereby an 
enormous impetus. 

The Emperors, from the first, extended their patronage to the 
jurisconsults, and lent encouragement to legal studies. Some of 
the Emperors themselves affected the reputation of jurisconsults, 
and exercised jurisdiction as magistrates, personally hearing and 
deciding causes. All of them had their legal advisers, and the 
Pretorian prefects of the later Cesars, selected from the most 
distinguished lawyers, became the most exalted and powerful 
officers of the state. 

The roster of the great jurisconsults of Rome stretches from 
the Twelve Tables to the reign of the Emperor Alexander Seve- 
rus, in the third century of the Christian era. It embracesa 
multitude of splendid names, and their incredible industry ac- 
cumulated a vast legal literature beyond the power of any wealth 
to purchase or capacity to study, which it was the province of 
Justinian to compress and digest into his immortal Pandects. 
The line of jurists cited in the Pandects extends from lius, 
Manilus and Brutus, who flourished more than a century before 
Cicero, and who are called the founders of the Civil Law, to 
Modestinus who wrote under Alexander Severus. I shall casu- 
ally mention only a few of them. 

Servius Sulpicius, who was a contemporary of Cicero, was a 
marvel of industry and learning. He left about one hundred 
and eighty treatises on different branches of the law. He was 
a partrician of great wealth and influence, and the story of how 
he came to devote himself to jurisprudence illustrates the passion 
for law which possessed the Roman people. It seems that he 
consulted a great lawyer of his time, Mucius Scevola, about some 
complicated affairs, and was unable to comprehend the response 
of the jurist, whereupon Mucius harshly reproached him, saying 
it was disgraceful for a noble patrician, whose business was to 
advise and defend his clients, to be ignorant of the laws of his 
country. Touched by the taunt, Servius at once devoted him- 
self to the study of the law, joining to it that of delles-lettres, 
philosophy, eloquence and logic. The eminence attained by him 
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is attested by Cicero, who says of him: ‘*I think that Scevola 
and many others have comprehended the use of the civil law, but 
Servius only has mastered the art. This is due to his subtile 
power of analysis, which enabled him to extract the hidden 
meaning from definitions, to interpret the obscure, to dissipate 
doubt, to distinguish between the true and the false, and thus to 
arrive at just and sound conclusions.”’ 

Ateius Capito and Antistius Labeo, who lived under Augustus, 
deserve special mention as having been the founders of the famous 
sects into which the Roman lawyers were divided, known as the 
Sabinians and Proculeians, named from Sabinus, a celebrated 
pupil of Capito, and Proculus, a follower of Labeo. 

Capito was a conservative, deeply attached to ancient doctrines 
and precedents, a strict constructionist, who stuck in the letter of 
the law, and set his face against the spirit of innovation and that 
liberal interpretation which expanded and stretched the meaning 
of laws so as to embrace the requirements of justice. 

Labeo, on the other hand, was a progressive, accustomed to 
swear in the words of no master, convinced that the true end and 
aim of all laws was to accomplish justice, and that whenever the 
application of the literal text led to obvious wrong and inequity, 
such case must be without the true meaning and intention of the 
law, which must be interpreted in favor of the right. By a cu- 
rious inconsistency, these antagonists directly reversed their posi- 
tions on political questions; for while Capito attached himself to 
the Emperors and sanctioned all their innovations, Labeo sternly 
held to the ancient institutions and stoutly resisted all encroach- 
ments on the liberties of the people. Capito himself says of his 
great antagonist: ‘* Such was Labeo’s love or rather rage for 
liberty, that though Augustus was entire master of Rome, he 
refused his sanction to every measure which did not conform to 
the ancient institutions and customs of the land.’’ 

’ It may well be supposed that the Sabinians, or followers of 
Capito, enjoyed the favor and patronage of the court, and reaped 
the harvest of official honors ; but imperial power, which crushed 
everything else, could not subdue the indomitable independence 
of scientific thought. The Proculeians, in defiance of official 
powers, maintained a stout rivalry with their adversaries, estab- 
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lished successful schools, and fairly divided the adherence of the 
Roman Bar. 

Both sects, and indeed all the Roman jurisconsults, were pro- 
found students of Ethics, and as Gravina says, ‘‘ they united the 
study of philosophy to that of law to such a degree that we find 
reproduced in their works all the speculations of the Greek phil- 
osophers on the distinctions of right and wrong, the causes of 
good and evil, the proper regulation of the manners and habits 
of the people, and the provinces of law and of government.”’ 

But the Proculeians gave the greatest prominence to the max- 
ims of the Greek philosophy, and especially of the Stoics, as the 
basis and sanction of legal principles, whilst the Sabinians reluc- 
tantly yielded to their guidance when it led away from the ancient 
land-marks of the law. Both were honest seekers after truth and 
justice. The points on which they differed were infinitely few 
in comparison with those on which they agreed. Time and ex- 
perience applied their infallible tests to the contentions between 
them, and awarded the palm of victory sometimes to one, some- 
times to the other contestant. 

This enthusiastic rivalry, this persistent debate, this constant 
clash of opinion, lasting for centuries, stimulated the study of 
the law, and brought into play those opposing forces whose com- 
bined operation evolves order, truth and justice, in the moral as in 
the physical universe. 

Let me hasten to a conclusion with the bare mention of two 
great jurists of the reign of Adrian. Gaius, whose name is, 
perhaps, more familiar to the general legal student than that of 
any other jurisconsult, because of his interesting account of an- 
cient laws and proceedings, and because his Institutes were the 
model and precursor of the famous Institutes of Justinian, and 
Salvius Julianus, who was the author of that noble work, the 
Perpetual Edict, which put an end to the edicts of individual 
Preetors, and was adopted as the permanent guide and rule of 
all succeeding Preetors. 

The race of great jurisconsults culminated in the famous 
quartette who illustrated the reigns of Caracalla, Heliogabalus, 
and the Severi: Papinian, Paul, Ulpian and Modestinus. Paul 
was the most prolific of all the writers upon Roman law, and his 
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works furnish more that two thousand texts to the Pandects. 
He was a jurist of vast learning and sound judgment, but his 
style was harsh and crabbed, and his temper sour and fault-find- 
ing. 

Ulpian was a wise, gracious and modest legal critic. His 
style was limpid, polished and eloquent, and though his writings 
were less voluminous than those of Paul, they furnished more 
texts to the Pandects than those of any other jurisconsult. 

Modestinus, though no mean jurist, hardly bears comparison 
with his elder contemporaries, and is chiefly distinguished as the 
last stepping-stone from which Roman jurisprudence plunged 
into utter mediocrity and decay. 

By universal consent of his contemporaries and successors and 
of all students of Roman law, Papinian is assigned the highest 
place among all the jurisconsults. The language of eulogy has 
been exhausted in his praise. Justinian proclaims him acutis- 
simi ingenii virum et merito ante alios jurisconsullos excellentem. 
He is referred to as *‘splendidissimum,”’ ‘* asylum juris et legalis 
doctrine thesaurus,’ ‘‘armarium legum,’’ ‘*splendidissima 
lucerna juris.”’ 

St. Jerome assigns to him the same rank as the interpreter of 
human law which St. Paul occupied as the interpreter of divine 
law. Cujas says that ‘*‘he alone was entitled to be called the 
preceptor of all jurists whether of his own or of later days;’’ 
and in an access of enthusiasm, he says, that Papinian is the 
veritable God of Law, to whom, if Christianity permitted such 
rites, ‘altars should be erected and sacrifices made. A rescript of 
the Emperors Theodosius and Valentinian, after declaring that 
the .ritings of Papinian, Paul, Ulpian, Gaius and Modestinus 
should be authoritative for the judge, decreed that, in case of 
equality or doubt, the opinion of Papanian should prevail. 

He sacrificed his life to the principle which he proclaimed in 
his writings, that ‘* we must not believe it to be possible for us 
to do deeds which offend against piety, public credit, honor and 
morality."” When Carracalla assassinated his brother, Geta, 
and called on Papinian to invent excuses and defenses for the 
deed, Papinian heroically replied that ‘* it was easier to commit 
such a crime than to justify it, and that to bring false accusations 
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against the innocent victim of such a murder would be to commit 
a second assassination ;’’ at which the incensed tyrant caused his 
faithful adviser to be instantly executed in his presence. 

As the function of the jurisconsult declined, that of the advo- 
cate or practicing lawyer rose into prominence. Had time per- 
mitted, it would have been my pleasure to pursue the career of 
the Roman lawyer, with an account of the judiciary system as 
finally established, and of the organization of the Roman Bar in 
the time of Justinian. But the subject is far too vast for the oc- 
casion, and I have already detained you too long. These few 
flowers, or weeds, plucked from the vast fields traversed and 
cultivated by the ancient lawyers, must suffice. I trust they 
may serve to recall some dim outlines of the noble and heroic 
figure presented by the lawyer of ancient times. The type of 
the Greek lawyer was the eloquent and resistless Advocate. 
The type of the Roman lawyer was the profound and philosophic 
Jurist. 

I am no worshiper of ancient, or belittler of modern things. 
I am, on the contrary, a believer in human progress, and admit 
the self-evident truth that, as we stand upon the shoulders of our 
ancestors, we naturally reach higher and achieve a loftier emi- 
nence. But a just and candid criticism compels the admission 
that, under the most liberal estimate of the achievements of the 
modern lawyer, the Greek Demosthenes still stands the First of 
Advocates, and the Roman Papinian the First of Jurists. 

Plato in his Republic, Sir Thomas Moore in his Arcadia, and 
Bulwer in his Coming Race, have been pleased to exclude the 
lawyer from their imaginary commonwealths. In this they err 
in their philosophy and reckon without their host. While the 
reign of Law endures, it must continue to be far less necessary 
to the human race (in the words of Merlin) *‘ to have great paint- 
ers, poets, historians and physicians, than to have great juris- 
consults, who study the immortal code of duty, teach what is just 
and what unjust, what is permitted and what forbidden, and in- 
struct mankind in the duties which they owe to themselves, to 
their fellow-men, to their country and to God.”’ 


E. Fenner. 
New ORLEANS. 
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STATE QUARANTINE LAWS AND THE FEDERAL CON- 
STITUTION. 


The unique feature of our Federal constitution is the division 
of the powers of sovereignty between the Nation and the States. 
The novelty of the attempt has combined with its intrinsic diffi- 
culty to furnish the most complicated and perplexing problem 
in our constitutional Jaw. Speaking roughly, what is compre- 
hensively denominated the police power remains with the States ; 
but the tracing of the line which separates this power from other 
powers clearly delegated to the general government is an under- 
taking of extreme difficulty. It early became apparent that this 
line is not a straight one, but the Supreme Court has uniformly 
declined the task of locating it as a whole, and has contented 
itself with determining the position of the single point in the line 
which is necessary for the decision of each case as presented. 
Nor does the court yet think it safe to connect the points that 
have been fixed and thus complete the line. It long since came 
to the conclusion that Time is the best expounder of the consti- 
ution, and it manifests every disposition to give him a fair 
chance. One phase of this general problem which seems to pre- 
sent special difficulties is this: What is the relation of State 
quarantine laws to the Federal constitution ? 

When the bill to establish a National Board of Health was 
under discussion in Congress some twelve years ago, a member 
of the House of Representatives said in reply to a question of 
similar import: ‘If the gentleman will read all the decisions, 
and then undertake to write down in words exactly where the 
national power ends and where the State power begins on this 
subject of quarantine he will accomplish what in my judgment 
nobody else has yet accomplished.’’ The decisions are now 
somewhat more numerous, but it can scarcely be said that the 
answer to the question is any easier. 

The answer is to be sought primarily in the constitution itself. 
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Some assistunce may be derived from the debates in the Federal 
and State conventions by which the constitution was adopted, 
and from coutemporary history. There are a few decisions 
directly in point and a large number involving questions more or 
less closely analogous. In the way of dicta, their very multiplicity 
is the embarrassing feature. There is State and Congressional 
legislation from which some inferences may be drawn. And three 
times the matter has been debated at much length in Congress. 

The only constitutional provisions which could occur to one as 
having a possible bearing on the matter are these: — 

‘* The Congress shall have power, — 

** To lay and collect taxes, duties, imposts, and excises to pay 
the debts and provide for the common defense and general wel- 
fare of the United States ;’’ — Art. I., sec. 8, cl. 1. 

** To regulate commerce with foreign nations, and among the 
States, and with the Indian tribes ;’’ — Art. I., sec. 8, cl. 3. 

‘*To make all laws which shall be necessary and proper for 
carrying into execution the foregoing powers, and all other 
powers vested by this constitution in the government of the 
United States, or in any department or officer thereof.’’ — Art. 
I., sec. 8, cl. 18. 

‘* No preference shall be given by any regulation of commerce 
or revenue to the ports of one State over those of another ;’’ — 
Art. I., sec. 9, cl. 6. 

‘‘ No State shall enter into any treaty, alliance, or confedera- 
tion; * * * passany * * * law impairing the obliga- 
tion of contracts, * * * .’?’—Art. I., sec. 10, cl. 1. 

‘*No State shall, without the consent of Congress, lay any 
imposts or duties on imports or exports, except what may be ab- 
solutely necessary for executing its inspection laws; and the 
net produce of all duties and imposts, laid by any State on im- 
ports or exports, shall be for the use of the treasury of the United 
States; and all such laws shall be subject to the revision and 
control of Congress.’’ — Art. I., sec. 10, cl. 2. 

‘*No State shall, without the conseut of Congress, lay any 
duty of tonnage, * * * enter into any agreement or com- 
pact with another State or with a foreign power, * * * .” 
‘ —Art. I., sec. 10, cl. 3. 
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‘The President * * * shall have power, by and with 
the advice and consent of the Senate, to make treaties, 
© Art. Il., sec. 3, cl. 3. 

‘¢ The judicial power shall extend * * * to all cases of 
admiralty and maritime jurisdiction.’’ — Art. III., sec. 2, el. 1. 

‘* This constitution and the laws of the United States which 
shall be made in pursuance thereof, and all treaties made, or 
which shall be made, under the authority of the United States, 
shall be the supreme Jaw of the land; and the judges in every 
State shall be bound thereby, anything in the constitution or laws 
of any State to the contrary notwithstanding.’’ — Art. VL., cl. 2. 

‘“‘The right cf the people to be secure in their persons, 
houses, papers and effects, against unreasonable searches and 
seizures, shall not be violated.’’ — Amend. IV. 

‘*No person shall be * * * deprived of life, liberty, or 
property, without due process of law; nor shall private property 
be taken for public use without just compensation.’’—Amend. V. 

‘¢ The emuneration in the constitution, of certain rights, shall 
not be construed to deny or disparage others retained by the 
people.’? —Amend. IX. 

‘¢ The powers not delegated to the United States by the con- 
stitution, nor prohibited by it to the States, are reserved to the 
States respectively, or to the people.’? — Amend. X. 

‘* No State shall make or enforce ahy law which shall abridge 
the privileges or immunities of citizens of the United States; 
nor shall any State deprive any person of life, liberty or prop- 
erty, without due process of law; nor deny to any person within 
its jurisdiction the equal protection of the laws.’’ — Amend. 
XIV., sec. 1. 

The ninth and tenth amendments just quoted will furnish a 
starting point. They merely embody in express terms the gen- 
eral understanding of the time that the Union was to have only 
the powers granted to it by the Constitution, while all the powers 
of independent nations remain with the States, save those taken 
from them by that instrument. The question in hand, then, 


1 Calder v. Bull, 3 Dall. 386; New Crowninshield, 4 Wheat. at 193; 
York v. Miln, 11 Pet. 139; Sturges v. Cooley Const. Lim. (5th ed.) 206. 
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reduces itself to this: how far do the foregoing provisions of the 
constitution transfer the control of quarantine regulations to the 
general government, or limit itinthe States? Most of them may 
be dismissed very shortly either as having no effect at all in either 
of these directions, or as raising no question as to what their 
effect is. 

“To * * * provide for the common defense and general 
welfare of the United States”’ is not a substantive grant of power, 
but a limitation on the preceding power to collect taxes.1 The 
** necessary and proper’”’ clause merely lays down, out of abun- 
dant caution, a rule of construction which it can scarcely be 
doubted would have been reached without it. The prohibi- 
tion against the preferring of the ports of one State over those 
of another is a limitation on the power of Congress, and has no 
application to State legislation.? The prohibition of State laws 
impairing the obligation of contracts needs mention only to call 
attention to the settled doctrine that no State can, by charter or 
otherwise, give up its power to guard by legislation the health, 
safety and morals of its people. Charters intimately affecting 
these things are treated as ordinary legislation subject to amend- 
ment or repeal notwithstanding this prohibition.2 The power to 
make treaties is taken from the States expressly by the first 
clause of section 10, article I, and by necessary implication, it 
would seem, by the grant of this power to the President and 
Senate. Clause 3 of the same section goes further and forbids 
any agreement or compact with any other State or with a foreign 
power without the consent of Congress. This is aimed at ar- 
rangements less formal and less permanent than treaties.‘ It 
would seem to forbid any combined action in regard to quaran- 
tine between the States most exposed to danger, or between those 
States and, for example, Asiatic or West Indian governments.® 


1 Federalist, No. 40; Madison Pa- 3 Thorpe v. R. R. Co., 27 Vt. 139; R. 
pers, 260 note; Story Const., sec. 907; R. Co. v. Jacksonville, 67 Ill. 37; N. 
The statement contra in 8 Wall. at O. Gas. Co. v. La. Light Co., 115 U.S. 
632 must have been inadvertent. 645; Cooley Const. Lim. (5thed.) 342, 
2 Wheeling Bridge Case, 18 How. at 708. 

434; Munn ». Illinois, 94 U. S. at 135; * Cooley Prin. Const. Law, 89. 

Baker v. Wise, 16 Grat. 139; Morgan v. 5 See Holmes v. Jennison, 14 Pet. 
Louisiana, 118 U.S. at 467. 540; Florida v. Georgia, 17 How. 478, 
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On the other hand, while the treaty-making power conferred on 
the President by and with the advice and consent of the Senate is 
without express limitation, it must not be so interpreted as to 
over-ride other provisions of the Constitution.1 It may not be 
used to destroy the States, since they are the foundation of the 
Union,’ and therefore it cannot deprive them of any power essen- 
tial to their existence ;* but within these limits it is obvious 
that treaties may affect State legislation very materially. Their 


relation to quarantine regulations will appear more fully in other 
connections. 


Admiralty and maritime jurisdiction includes all transactions 
and proceedings relative to commerce and navigation, — all ma- 
rine contracts and torts. But State courts have concurrent 
jurisdiction in the absence of congressional action, so far as their 
remedies are applicable. Admiralty jurisdiction extends to 
navigable rivers, but ‘* the right of the States to punish crimes 
committed on its streams and to authorize and enforce such 
police regulations as may be necessary for the protection of its 
citizens has never been questioned.’ ® 

The right of a State to forfeit a coasting vessel for a violation 
of quarantine or health laws was used in one case as a conceded 
premise from which to deduce a right to inflict a like penalty 
for an infraction of her fishery laws.® 

The supremacy of the Constitution, and of the laws of Con- 
gress and of treaties made under the authority of the United 
States, so faras they are themselves constitutional, has been 
declared again and again in the decisions in terms as sweeping 
and as unequivocal as those of the Constitution itself.’ So far, 
therefore, as any of these do now, or may hereafter, cover the 
field of quarantine regulations, State laws are excluded, or at 
least subordinate; but this provision in itself affords no assist- 


1 Story Const., sec. 1508. 5 Jolly v. Bridge Co., 6 McLean at 
2 Lane Co. v. Oregon, 7 Wall. at 76; 242. 
Texas v. White, 7 Wall. at 725. 6 Smith v. Maryland, 18 How. 71. 

3 See 2 Opinions of Att.-Gen., 435, 7 McCullough v. Maryland, 4 Wheat. 
437. 416; R. R. Co. v. Peniston, 18 Wall. 

* Lovio v. Boit, 2 Gall. 398, 468; Ex at 38; Henderson v. Mayor, 92 U. 
parte McNiel, 13 Wall. at 242; Steam- 8S. at 271; Walling v. Michigan, 116 
boat Co. v. Chase, 16 Wall. 522. U. S. at 460. 
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ance in determining how far the field may be rightfully thus 
occupied, 

The Fourth and Fifth Amendments are limitations on the 
power of the general government only, and do not at all affect 
the States.! 

The provisions cited from the Fourteenth Amendment, when 
considered with reference to their bearing on quarantine 1egula- 
tions, must be read in the light of the settled manner of dealing 
with such things. It is not a privilege or immunity of anybody 
to spread disease.?_ The principle that every owner of proper- 
ty holds it subject to the implied condition that it shall not be 
injurious to the community, is essential to the existence of civ- 
ilized society. A State may take. private property under its 
police power, as under the power of taxation, without compen- 
sation other than the general benefits of civil government, 
which are shared by all alike.t The detention of persons or 
property liable to communicate disease, and even the destruction 
of property under the usual powers granted to boards of health, 
is due process of law.5 The Supreme Court say neither the 
Fourteenth Amendment — broad and comprehensive as it is — 
nor any other amendment, was designed to interfere with the 
power of the State, sometimes termed its police power, to pre- 
scribe regulations to promote the health, peace, morals, educa- 
tion and good order of the people. The equal protection of 
the law requires that there be no favoritism towards races or 
classes in the enactment of such regulations.’ Thus far only 
can the Fourteenth Amendment be said to limit State power in 
this respect. 

There now remain the grants of power to Congress to lay 
and collect taxes, duties, imposts and excises, and to regulate 


1 Barron v. Baltimore, 7 Pet. 243; 4 Sedgwick Stat. and Const. Con- 
Twitchell Commonwealth, 7 Wall. struction, 533. 
321. 5 Slaughter House Cases, 16 Wall. 
2 Kimmish v. Ball, 129 U. S. 217. 36; Train v. Disinfecting Co, 144 Mass. 
See also a valuable article on Quar- 6523. 
antine Laws by B. H. Lee, Esq., in 1 6 Barbier v. Connolly, 118 U. 8. 
Harv. Law Review, at 268, 306. 703. 
8 Commonwealth v. Alger, 7 Cush. 7 Inre Ah Fong, 3 Sawy. at 157; 
84; Mann ». Illinois, 94 U. S. at 124. Yick Wo v. Hopkins, 118 U. 8. 356. 
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commerce, and the denial of power to the States to lay duties 
on imports or exports except for the execution of their inspection 
laws, or to lay any duty of tonnage. These will require more 
extended examination. It will be found convenient to consider 
first the limitations of State power. : 
Forbidding the States to lay imposts or duties on imports 
or exports without the consent of Congress is an exception from 
their acknowledged power to levy taxes. It serves also to 
preclude any question as to how far the power of Congress to 
regulate commerce would prevent the collection of duties by the 
States. The relaxation in favor of inspection laws is an excep- 
tion to the exception which leaves intact, in that regard, the State 
power of taxation. Then, lest such laws might be thought inde- 
pendent of the commercial power, it is expressly provided that 
they shall be subject to the control of Congress. Duties and im- 
posts, as used in the constitution, seem to signify a charge made 
by virtue of sovereignty for the purpose of raising revenue, 
and not to a compensation for services.2_ In this clause the lan- 
guage seems to waver a little between these two ideas. ‘* Ex- 
cept’’ implies that the charge for inspection is a ** duty.’’ 
‘s What may be absolutely necessary for executing its inspec- 
tion laws’’ indicates that it is not to be a source of rev- 
enue, and the provision that the net produce is to be for the 
use of the United States treasury looks in the same direction. 
What an inspection law is, has not been precisely defined. In 
Gibbons v. Ogden,* Chief Justice Marshall says inspection laws 
are intended to fit articles for export and so enhance the com- 
mercial reputation and, therefore, the trade of the exporting 
State. In Brown v. Maryland,‘ he very much enlarges their 
scope. He holds that they may apply to imports also, and after 
suggesting that the power to remove. gunpowder to a place of 
safety may, perhaps, be one protected by this clause, says in 
speaking of the authority of the States to pass inspection laws: 
‘¢ The removal or destruction of infectious or unsound articles, 
undoubtedly an exercise of that power, and forms an express ex- 


1 Gibbons v. Ogden, 9 Wheat. at 201. 3 9 Wheat. at 203. 
2 Packet Co. v. Keokuk, 95 U.S. at 4 12 Wheat. at 444. 
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ception to the prohibition we are considering.’’ An inferior 
Georgia court carried this so far as to include under inspection 
laws nearly all exercise of the police power intended to promote 
health or increase commerce.! Neilson v. Garza,? is a case 
in which it was directly decided that inspection laws may 
relate to imports, and it was assumed in Foster v. Port- 
wardens. They seem to be merely the application to 
a larger commerce of the general oversight over trade which, 
locally, is exercised through market-inspectors, city weigh- 
masters, sealers of weights and measures, and the like. 
They properly relate rather to the commercial quality of mer- 
chandise than to public health. They are intended to preserve 
the reputation of the State in foreign.markets and to protect the 
domestic consumer from fraud and imposition.‘ This clause 
then, does not give the States any power over quarantine that 
they would not otherwise have and if their power did depend on 
this it would be very imperfect, for inspection laws do not apply 
to vessels or to persons. They are expressly made subject to 
the direct control of Congress, and they must not conflict with 
the power of Congress to regulate commerce.® 


Duties of tonnage are obviously, in a certain sense, regulations 
of commerce, and the consideration of them may be well de- 
ferred till the commerce clause is reached. 

In the constitutional provisions thus far considered it seems 
clear that there was not in the mind of the framers any immediate 


and specific reference to quarantine regulations. They neces- 
sarily dealt with things in a large way. They had very definite- 
ly and very constantly in mind the general purpose to leave local 
matters in the control of the States just as far as was consistent 
with the object which brought them together, namely, the forma- 
tion of a central government strong enough to stand alone; but 
details could not be previded for in a constitution. 


1 Green v. Savannah, R. M. Charl. 
368. 

2 2 Woods, 287. 

394 U.S. at 247. 

4 Madison Papers, 538, 540; Clints- 
man v. Northrop, 8 Cow. 46; Lonis- 
iana v. Fosdick, 21 La. An. 256; Foster 
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Turner v. Maryland, 107 U. S. 38; 
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A somewhat careful search has failed to discover any mention 
of quarantine either in the proceedings of the constitutional 
convention, in the debates in the State conventions that ratified 
it, or in the Federalist. The nearest approach to anything of 
the sort is found in general statements like this: ‘* The powers 
reserved to the several States will extend to all the objects, 
which, in the ordinary course of affairs, concern the lives, liber- 
ties, and properties of the people, and the internal order, im- 
provement and prosperity of the State.’’? 

The two remaining provisions, which empower Congress to lay 
and collect taxes, duties, imposts and excises and to regulate 
interstate and foreign commerce, seem to be much alike in their 
relation to State quarantine laws. Only the latter has been much 
discussed in the courts in this connection, and the consideration 
of them will be directed chiefly toward it. 

Quarantine refers, etymologically, to the forty days during 
which it was once thought necessary to forbid communication 
with the shore to vessels from certain ports in order to make 
sure that they brought no infectious or contagious disease. All 
suggestion of any definite time has long since faded out of the 
word, and a detention of a few hours for purposes of disinfec- 
tion is a quarantine regulation, as is even the most cursory ex- 
amination to ascertain whether any detention is necessary. And 
the term is now equally applied to like precautions in regard to 
communication by land. The very essence of it is to impede or 
interrupt commerce. 

To regulate? commerce® is_to ‘ prescribe rules by which traffic, 
intercourse, interchange of commodities, navigation, and the in- 
struments of it shall be governed; to declare the conditions upon 
which it shall be conducted; to determine how far it shall be 
free and untrammeled, how far it shall be burdened by duties 
and imposts, and how far it shall be prohibited.” Has Congress, 
then, the right to control the quarantining of all ocean vessels 
and of all inland communication that amounts to commerce 
among the States? It may, in its discretion, descend to the 


1 Federalist, No. 44. 8 Gibbons v. Ogden, 9 Wheat. at 
2 Welton v. Missouri, 91 U. S. at 189; Pen. Tel. Co. v. W. U. Tel. Co., 
279. 96 U. S. at 9 
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minutest particulars in the regulation of commerce,’ but there is 
a limit somewhere as to what is included in this power. Con- 
gress may not legislate as to the inheritance of property or the 
making of contracts by those engaged in foreign or interstate 
commerce because they are so engaged; ? or control the pursuits 
of the planter, grazier, manufacturer, or mechanic, or the oper- 
ation of collieries, mines and furnaces, because the products will 
be objects of such commerce ;* or abrogate the right of the 
States to tux persons and property employed in commerce a 
they tax other persons and property. An interpretation that 
would justify these things would go far toward annihilating the 
States. It is inconsistent with the whole tenor of the Constitu- 
tion, and is therefore inadmissible. 

Perfect clearness in the division of the powers of sovereignty 
between two separate governments could scarcely have been ob- 
tained if one man could have been endowed with all the ability 
gathered together in the Constitutional Convention and given 
full authority to reason out and formulate a symmetrical and 
consistent plan. Much less was this possible when compromise 
was the only expedient by which differences of opinion appar- 
ently irreconcilable ® could be brought into any sort of harmony. 
Powers granted to the Union and those retained by the States 
necessarily overlap and shade into each other. The only pos- 
sible means of preventing conflict was the one adopted, that is, 
to provide that in all cases of clashing the authority of the na- 
tion should be supreme.® 

These powers have been classified by the Supreme Court as 
follows: — 

** Those which belong exclusively to the States ;”’ 

** Those which belong exclusively to the national govern- 
ment ;”’ 

Those which may be exercised concurrently and inde- 
pendently by both; 


1 Cooley Prin. Const. Law, 69; 8 Veazie v. Moor, 14 How. at 574; 
Ferry Co. v. Pennsylvania, 114 U. S. Kidd v. Pearson, 128 U. S. 1. 
at 215. 4 Federalist, No. 31. 
2 Sherlock v. Alling, 93 U.S. 99. 5 See Federalist, No. 36. 
® Federalist, No. 31. 
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** And those which may be exercised by the States, but only 
with the consent, express or implied, of Congress.’’ ? 

Hamilton maintained that the national government has ex- 
clusive power in three cases only : — 

‘‘ Where the Constitution in express terms grants exclusive 
authority to the Union; ”’ 

‘¢ Where it grants authority to the Union, and prohibits the 
States from exercising the like authority; ”’ 

«And where it grants an authority to the Union to which a 
similar authority in the States would be absolutely and totally 
contradictory and repugnant.’’ ? 

In Houston v. Moore,’ Justice Story adopted this classifica- 
tion and added: *¢ In all other cases not falling within the classes 
already mentioned, it seems unquestionable that the States retain 
concurrent authority with Congress not only on the letter and 
spirit of the Eleventh [Tenth] Amendment, but upon the sound- 
est principles of general reasoning.’” Where there is collision, 
the laws of the Union ‘‘ are of paramount authority, and the 
State laws, so far, and so far only, as such incompatiblity exists, 
must necessarily yield.”’ 

The dispute as to whether the power to regulate commerce is 
among those which belong exclusively to the general govern- 
ment, began in the Constitutional Convention,‘ and it can 
scarcely be said to be settled even now. The case of Gibbons 
v. Ogden,® is the starting point for all discussion of the com- 
merce clause. Whether the power of Congress is exclusive was 
not directly in issue in that case, but there is much in the opin- 
ion in favor of the affirmative. Coming from Chief Justice 
Marshall this naturally carried great weight. Five years later, 
the case of Willson v. Blackbird Creek Marsh Co.,° which in 
principle seems to turn on just this question, came before the 
same judge, and without referring at all to his dicta in Gibbons 


1 Ex parte McNiel, 13 Wall. at 240. 4 See, for example, Madison Pa- 
Repeated in R. R. v. Fuller, 17 Wall. pers, 548. 
at 568, and in Farmer’s Nat. Bank v. 5 9 Wheat. 1. 
Dearing, 91 U. S. at 34. 6 2 Pet. 245. This much discussed 
2 Federalist, No. 31. case is considered in 5 How. 583, 604, 
3 5 Wheat. at 49, 625; 13 How. 566, 585, 599; 3 Wall. 
793; 95 U. S. 514; 102 U. S. 700. 
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v. Ogden he decided, in effect, that the power is not exclusive. 
The statement was not, however, explicit enough to settle the 
matter, and the conflict between the cases only left it the more 
uncertain. In the next twenty-five years the opinions of indi- 
vidual judges ranged all the way from exclusive power in Con- 
gress in all cases to concurrent power in the States in all cases. 
Finally, Mr. Justice Curtis, in Cooley v. Board of Wardens,} 
laid down this principle: — 

** Now the power to regulate commerce embraces a vast field, 
containing not only many, but exceedingly various subjects, quite 
unlike in their nature, some imperatively demanding a single 
uniform rule, operating equally on the commerce of the United 
States in every port: and some, like the subject now in question, 
as imperatively demanding that diversity, which alone can meet 
the local necessities of navigation. Either absolutely to affirm 
or deny that the nature of this power requires exclusive legisla- 
tion by Congress, is to lose sight of the nature of the subjects 
of this power, and to assert concerning all of them what is really 
applicable to but a part. Whatever subjects of this power are in 
their nature national, or admit only of one uniform system or 
plan of regulation, may justly be said to be of such a nature 
as to require exclusive legislation by Congress.’’ This is the 
logical outcome of Hamilton’s principles of interpretation 
whereby it is to be ascertained what powers are delegated to 
Congress exclusively. It seems to be an accurate and intelligible 
statement of the test by which one may determine what reg- 
ulations of commerce are in the exclusive control of Congress, 
and what regulations of commerce may be made by the States 
in the absence of congressional action. The decision was ren- 
dered in 1851, and this test has frequently since then received 
the express approval of the court. Several times, however, it 
- has been stated in substantially this form: ‘* Subjects which 
admit of one uniform system require exclusive regulation by 
Congress.’’ In some instances the omission of the word only 
seems to have been clearly an inadvertence. Thus in Crandall v. 


1 12 How. at 319. date; Phila. S. S. Co. v. Pa., 122 U. 
2 Robbins v. Taxing District, 120 S. at 336. 
U.S. at 492,—collecting all to that 
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Nevada,’ it is dropped in what purports to be an exact quotation 
from Cooley v. Board of Wardens. In the State Freight Tax 
case,” it is omitted in stating the principle, but in applying it to 
the case the language is: ‘* The transportation of passengers or 
merchandise admits of but one regulating power.’’ Perhaps in 
the other cases also the change is unintentional. If not, itis a 
practical rejection of the test, and a return to the ‘ aimless grop- 
ing ’’ of the earlier cases. 

It has been said that the ordinary civil and criminal jurisdic- 
tion of a State extends to persons engaged in foreign and inter- 
state commerce ; that officers and seamen may be arrested,’ and 
vessels may be seized and forfeited for violation of State laws ; * 
that States may build bridges, and so interrupt commerce ;° that 
they may establish ferries, and control them ;° that they may 
regulate pilotage, wharfage, and the stationing of vessels in port; ? 
that they may pass inspection laws ;*° that they may regulate the 
gauge, crossings, and fencing of railroads, and the speed of their 
trains ;° that they may supervise the heating and lighting of 
trains, forbid the employment of intemperate engineers or brake- 
men, and require engineers to be examined as to capacity, vision, 
etc.; ° that they may exclude game from other States during 
their ** close season ;*’ 4 that they may regulate and restrict the 
sale of articles deemed injurious to the health or morals of their 
citizens,” and that they may collect the usual taxes on railroad 
property, shipping, wharves, and warehouses, and on persons 
engaged in commerce.” To ask, then, whether Congress has 
exclusive power to regulate commerce, is to ignore the decisions 


116 Wall. at 42. 

215 Wall. 232. 

3 New York v. Miln, 11 Pet. at 141. 

4 Smith v. Maryland, 18 How. 71; 
Baker v. Wise, 16 Grat. 139, 

5 Cardwell v. Bridge Co., 113 U.S. 
205. 
6 Ferry Co. v. E. St. Louis, 107 U. 
S. 365. 

7 Wilson v. McNamee, 102 U.S. 572; 
Transportation Co. v. Wheeling, 107 
U. 8.6; Vanderbilt v. Adams, 7 Cow. 
349. 


8 Note 6, page 52, ante. 
® Smith v. Alabama, 124 U. S. at 
482; Thorpe v. R. R. Co., 27 Vt. 140. 
© Smith v. Alabama, 124 U. S. 465. 
Phelps v. Racey, 60 N. Y. 11; 
Missouri v. Randolph, 1 Mo. App. 17. 
12 License Cases, 5 How. 504; Mug- 
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of the last thirty years. Yet in so recent a case as Hall v. De- 
Cuir,) it is declared with emphasis and at much length that the 
power of Congress to regulate commerce is exclusive. But the 
dispute has now become merely a matter of language. Every 
one of the many decisions which maintain in terms the exclusive 
power of Congress is self-contradictory unless one carry in mind 
some peculiar definition of * regulate.’’ It seems, therefore, 
that there would a great gain in clearness of thought and expres- 
sion, if instead of saying that ‘* regulate’’ has some other than 
its natural signification, and then asking what State laws ‘* may 
affect commerce without regulating it,’’ one should put the ques- 
tion in regard to any State law affecting commerce in some suck 
form as this: Is the matter one which may fairly be said to re- 
quire a single uniform system of regulation in order to accom- 
plish the object for which the power to regulate commerce was 
given to Congress? If it is of this character, the States may not 
legislate, though Congress has not acted ;? if itis not, State regu- 
lation is not forbidden so long as it does not conflict with any aet 
of Congress. The change of phrase, of course, does not solve 


the question, but it aids in showing what the question really is. 


In Prigg v. Pennsylvania,’ Mr, Justice Story has expressed 
the opinion that no uniform principle of interpretation can be 
applied to the whole Constitution; but that a practical constrme- 
tion should be given to it. The nature and object of each pre- 
vision should be considered, and such interpretation adopted as 
will attain the ends proposed. A primary object, one might 
safely say the primary object of giving Congress the control of 
foreign and interstate commerce was to put an end to the vexa- 
tious and irritating State taxes, which clogged commerce and 
produced dangerous friction between the States. This should 


be kept in mind in attempting to determine how far the power 
is exclusive. 


195 U.S. 485. 

2 Welton v. Missouri, 91 U. S. 275; 
Robbins v. Taxing District, 120 U. S. 
at 493; Sturges v. Crowninshield, 4 
Wheat. atl93. 
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224; Passenger Cases, 7 How. at 394, 
445, 462; W. U. Tel. Co. v. Pendleton, 
122 U.S. 347; Federalist, No. 41. 


wy 


wee 


STATE QUARANTINE LAWS AND THE FEDERAL CONSTITUTION. 59 


The wey is now prepared for a more particular examination of 
the diel aud decisions which bear on the relation of quarantine 
regulations to the commerce clause. 

Gibbons v. Ogden, New York v. Miln, The License Cases, and 
The Passenger Cases involved a consideration of the broader 
question of the relation of the police power to the commerce 
clause, and quarantine incidentally received much attention. In 
Gibbons v. Ogden, Chief Justice Marshall, speaking of an im- 
mense mass of legislation not surrendered to the general gov- 
ernment, says:— 

‘¢ Inspection laws, quarantine laws, health laws of every des- 
cription, as well as laws regulating the internal commerce of a 
State, and those which respect turnpike roads, ferries, etc., are 
component parts of this mass. No direct general power over 
these subjects is granted to Congress ; and consequently they re- 
main subject to State legislation. * * * ” 

Then, referring to the possible conflict that may arise between 
this State legislation and acts of Congress, he says: — 

‘* Should this collision exist, it will be immaterial whether 
those laws were passed in virtue of a concurrent power ‘ to regu- 
late commerce with foreign nations and among the States,’ or in 
virtue of a power to regulate their domestic tr ade and police. In 
one case and the other, the acts of New York must yield to the 
law of Congress.’’ 

In the Passenger Cases, Mr. Justice Wayne thought the court 
meant to decide **that the States may pass quarantine laws, and 
exact from the owner of the vessel and from passengers on board 
the necessary expenses of detention and purification.’’? Speak- 
ing of the police power, he asks: ** How much of it have the 
States retained? I answer unhesitatingly, all necessary to their 
internal government.’”? He says they have, among other 
powers, ‘* qualified rights to protect their inhabitants by quaran- 
tine from disease, imperfect and qualified, because the commer- 
cial power which Congress has is necessarily connected with 
quarantine.’ 


The foregoing quotations fairly represent the general drift of 


1 9 Wheat. 203, 205, 210. 


2 7 How. 414. 8 7 How. 424. 
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the opinions in these cases. They hold substantially that the po- 
lice power, in general, remains with the States, subject to control 
by the general government, only so far as is necessary to the ex- 
ercise of its granted powers,' that the States may, accordingly, 
pass quarantine laws,’ but that Congress may modify or annul 
them by virtue of its power over commerce.’ 

Other cases which contain incidental statements of similar im- 
port scarcely less explicit are Holmes v. Jennison,* Cooley v. 
Board of Wardens,’ Gilman v. Philadelphia,® Steamship Co. v, 
Portwardens,’ R. R. Co. v. Peniston,® Foster v. Portwardens,® 
Gloucester Ferry Co. v. Pennsylvania,” State v. Fisher," and 
many others. 

The cases in which the validity of quarantine laws was direct- 
ly in issue are not numerous. A Maryland case ” in 1843 decid- 
ed that the city of Baltimore under its charter had full power to 
pass ordinances to preserve health, and that its officers might 
detain vessels for purification, send to the lazaretto such passen- 
gers as they thought necessary, and collect the expenses from the 
consignees. The arguments of counsel are not reported, but it 
would appear from the opinion that no question of constitution- 
ality was raised. In 1847, on a similar state of facts, it was de- 
cided in Missouri that the authorizing of municipalities to make 
quarantine regulations is not bad as being a delegation of legis- 
lative power, and that the detention of a river steamer at 
quarantine is constitutional notwithstanding the commerce clause.¥ 
The same question was twice raised in that State shortly after this 
and received the same answer.“ An action against the consignee 
of a vessel for the expense of caring for immigrants sent from 
the vessel to a quarantine hospital came up under a regulation of 


1 See also U.S. v. DeWitt, 9 Wall. 6 8 Wall. at 730. 
41, and Patterson v. Kentucky, 97 U.S. 76 Wall. at 33. 
506, § 18 Wall. at 47. 

2 9 Wheat. 203, 235; 11 Pet.139, 156; 994 U.S. at 248. 

5 How. 628, 631; 7 How 400, 414,437,  114U.S. at 214, 
484, 11 §2 Mo. at 178. 

5 9 Wheat. 210; 11 Pet. 156; 7 How. 22 Harrison v. Baltimore, 1 Gill, 264. 
424. Contra, 11 Pet. 189; 5 How 631. = Metcalf v. St. Louis, 11 Mo. 102. 
414 Pet. at 615. M4 St. Louis v. McCoy, 18 Mo. 238; 
5 12 How. at 326. St. Louis v. Boffinger, 19 Mo. 13. 
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the city of Philadelphia, and was sustained on the ground that 
the power to pass quarantine and health laws is among the re- 
served powers of the States.! 

The question seems not to have reached the United States Su- 
preme Court until 1873, when the case of Peete v. Morgan? 
presented one phase of it. A statute of Texas required a fee of 
$5, for the first one hundred tons and a cent and a half for each 
ton beyond that from every vessel arriving at a quarantine sta- 
tion. The validity of this requirement was contested in the 
United States Circuit Court, and there denied. The case was 


carried up, and the Supreme Court, speaking through Mr. Jus- 
tice Davis said :— 


“That the power to establish quarantine laws rests with the States, and 
has not been surrendered to the general government is settled by Gibbons v. 
Ogden. The source of this power is in the acknowledged right of a State to 
provide for the health of its people, and although this power when set in mo- 
tion may in a greater or less degree affect commerce, yet the laws passed in the 
exercise of this power are not enacted for such an object. They are enacted 
for the sole purpose of preserving the public health, and if they injuriously 
affect commerce, Congress, under the power to regulate it, may control them. 
Of necessity they operate on vessels engaged in commerce, and may produce 
delay or inconvenience, but they are still lawful when not opposed to any con- 
stitutional provision, or any act of Congress on the subject. It is evident that 
the power to establish quarantine regulations cannot be executed without the 
State possesses the means to raise a revenue for their enforcement, but it is 
equally evident that the means used for this purpose must be of such a charac- 
ter as the restrictions imposed by the Federal Constitution upon the taxing 
power of the States authorize. We are not called upon in this case to go into 
the general subject of the limitations imposed by these restrictions, because 
the tax in question is manifestly outside the jurisdiction of the State to impose; 
as it is a duty of tonnage within the meaning of the Constitution.” 


It is stated in Packet Co. v. Keokuk * and in Morgan v. Louis- 
iana‘ that the charge was to be paid whether any service was 
rendered or not. A comparison of that section of the Texas 
statute which prescribed the fees to be collected with section 3 of 
the same statute would seem to raise considerable doubt whether 
this is the fair interpretation. It is not at all clear that any ves- 
sels would ‘< arrive at quarantine stations ’’ except those that were 


1 Board v. Loyd, 1 Phila. 20. 
2 19 Wall. 581. 


395 U. S. at 86. 
4118 U. S. at 463. 


3 

view 


62 


25 AMERICAN LAW REVIEW. 


to be inspected. Only vessels from infected ports were to be 
stopped, and they were all to be examined.' The decision is not 
sustainable on the ground on which it wes placed, and perhaps 
not on any ground. It reads as if the difficulty of the question 
was not then appreciated, and it did not receive the consideration 
which was due to it. The real trouble seems to have been that 
the examination had degenerated into a farce. It has been 
asserted that the usual programme was for the health officer to 
come abroad, make his way to the captain’s office, ask if all were 
well, and pocket his fee, while the steward loaded his boat with 
fruit.? If this line alone ** paid enough in one year for this sort 
of thing to quarantine the whole coast of Texas,’’* it is not sur- 
prising that it grew monotonous, but if the law was constitutional 
and only badly administered, the remedy was sought in the wrong 
place. So, also, if the only difficulty was the excessive amount 
of the fees. The decision seems to have been understood in 
Texas as forbidding the exaction of fees from any vessel; for 
none were collected under this law after the Circuit Court decis- 
ion,°® and the legislature soon after changed the means of defray- 
ing the expenses. 

In Morgan v. Louisiana® the same steamship company resisted 
the collection of quarantine fees calculated according to tonnage, 
though confessedly exacted only from vessels that were examined. 
Perhaps this indicates that they also understood the previous 
decision as denying altogether the right of the States to collect 
quarantine expenses from the vessels concerned. The fees seem 
to have been even larger than in the Texas case — $5 to $30 ac- 
cording to tonnage for inspection, and $20 to $25 additional 
when fumigation was necessary’— but the Supreme Court of 
Louisiana merely remarked that they were not so clearly exces- 
sive that it could interfere. Both courts held, as is now abun- 
dantly established, that assessing a fee for services rendered to a 


1 Texas Gen. and Spec. Laws, 1870, 4 See 2 Woods, 287; 107 U. S. 38; 


pp. 4, 75. Jd. at 707; 1 Cent. Law Jour. 413. 
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vessel according to its capacity does not make it a duty of tonnage, 
and the law was sustained,? 

The quarantine case which is most important in point of prin- 
ciple came between these tonnage cases in 1877. This is Ruail- 
road Co. v. Hu-en. The State of Missouri being in the direct 
line of transportation from Texas to the great cattle markets, for 
the protection of her domestic cattle, passed this law : — 


Sec. 1. ‘*No Texas, Mexican or Indian? cattle shall be driven or other- 
wise conveyed into or remain in any county of this State, between the first day 
of March and the first day of November, in each year by any person or per- 
sons whatsoever: Provided, that nothing in this section shall apply to any 
cattle which have been kept the entire previous winter in this State: Provided, 
further, that when such cattle shall come across the line of this State, loaded 
upon a railroad car or steamboat, and shail pass through this State without 
being unloaded, such shall not be construed as prohibited by this act; but the 
railroad company or owners of a steamboat performing such transportation shall 
be responsible for all damages which may result from the Spanish or Texas 
fever, should the same occur along the line of such transportation; and the ex- 
istence of such disease along such route shall be prima facie evidence that such 
disease has been communicated by such transportation.” 

Sec. 9. ‘‘If any person or persons shall bring into this State any Texas, 
Mexican or Indian cattle in violation of the first section of this act, he or they 
shall be liable, in all cases for all damages sustained on account of disease 
communicated by said cattle.’’§ 


The Hannibal & St. Joseph Railroad Company brought Texas 
eattle into Missouri during the prohibited period, and unloaded 
them. They communicated disease to certain native cattle, and 
the company was sued for damages. -The State courts held it 
liable,* and the case was carried to the Supreme Court of the 
United States and there the judgment was reversed.’ Mr. 
Justice Strong, in giving the opinion of the court, says: — 


«It seems hardly necessary to argue at length, that, unless the statute can 
be justified as a legitimate exercise of the police power of the State, it is a 
usurpation of power vested exclusively in Congress. Itis a plain regulation of 
commerce, a regulation extencing to prohibition. Whatever may be the power 
of a State over commerce that is completely internal, it can no more prohibit 


1 Justice Bradley, who decided 8 1 Wagner’s Statutes, 251. 
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or reguiate that which is interstate than it can that which is with foreign na- 
tions. Power over one is given by the Constitution of the United States to 
Congress in the same words in which it is given over the other, and in both 
cases it is necessarily exclusive.’ * * * 

‘“We admit that the deposit in Congress of the power to regulate foreign 
commerce and commerce among the States, was not a surrender of that which 
may properly be denominated police power. What that power is it is difficult 
to define with sharp precision, It is generally said to extend to making regu. 
lations promotive of domestic order, morals, health and safety.” * * * 

‘* It may also be admitted that the police power of a State justifies the adop- 
tion of precautionary measures against socialevils. Under it a State may leg- 
islate to prevent the spread of crime or pauperism, or disturbance of the peace, 
It may exclude from its limits convicts, paupers, idiots and lunatics, and per- 
sons likely to become a public charge, as well as persons afflicted with conta- 
gious or infectious diseases; a right founded, as intimated in the The Passen- 
ger Cases, 7 How. 283, by Mr. Justice Grier, in the sacred law of self-defense, 
Vide, 3 Sawyer, 283. The same principle, it may also be conceded, would jus- 
tify the exclusion of property dangerous to the property of citizens of the 
State; for example, animals having contagious or infectiousdiseases.”» * * * 

‘¢ But whatever may be the nature and reach of the police power of a State, 
it cannot be exercised over a subject confided exclusively to Congress by the 
Federal Constitution. * * * Neither the unlimited power of a State to tax, 
nor any of its large police powers can be exercised to such an extent as to 
work a practical assumption of the powers properly conferred upon Congress 
by the Constitution. Many acts of a State may, indeed, affect commerce, with- 
out amounting to a regulation of it in the constitutional sense of the term. 
And it is sometimes difficult to define the distinction between what merely affects 
or influences, and that which regulates or furnishes a rule for conduct. There 
is no such difficulty in the present case. While we unhesitatingly admit that 
a State may pass sanitary laws, and laws for the protection of life, liberty, 
healthor property within its borders; while it may prevent persons and animals 
suffering under contagious or infectious diseases, or convicts, etc., from en- 
tering the State; while for the purpose of self-protection, it may establish quar- 
antine and reasonable inspection laws, it may not interfere with the transport- 
ation into or through a State beyond what is absolutely necessary for its self- 
protection. It may not under the cover of exerting its police powers, substan- 
tially prohibit or burden either foreign or interstate commerce.” 


The essence of the decision appears to be contained in the two 
sentences last quoted. Necessary and judicious quarantine laws 
do not, it seems, substantially prohibit or burden commerce, be- 
cause in the long run they promote it. 

With referencetothe application of theforegoing principle to the 
facts of this case, it would seem, so far as one may judge from the 
report of the case, that counsel for the State did not make as much 
as they might of the peculiar nature of thedisease. Texas fever 
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exists in a mild or latent form in most of the cattle of the South- 
ern States and Territories. It seldom proves fatal to them, but 
the slightest contact with the droppings of such cattle is liable to 
communicate the disease to Northern cattle, and in them it quickly 
assumes a violent form which is very generally fatal, but it is net 
communicable from them to other Northern cattle. A few days of 
continuous hard frost or three or four months spent in the North 
is sufficient to destroy the contagious principle in Southern 
cattle. It is impossible to determine by inspection whether an 
animal will communicate the disease.! 

There are, doubtless, some cattle in the South that will not com- 
municate the disease. Which they are can be ascertained by 
turning them in with Northern cattle ; if the latter live, the former 
are harmless. Nor is Missouri the only State whose winters 
will destroy the contagion. Hence it is clear that the statute in 
question had the effect of excluding some sound cattle, and it 
was on this ground it was held bad. If the decision is 
wrong on the facts, it is for the reason that, in view of 
the difficulty and uncertainty of ascertaining where the cat- 
tle come from or where they wintered, the exclusion of these 
sound cattle is not so clearly unnecessary as to warrant a court 
in denying the right to exclude. It is not absolutely nec- 
essary for the protection of a State that she raise cattle at 
all, but the court did not intend to abolish cattle raising in the 
Northern States, or to require the establishment of refrigerators 
for the disinfection of dangerous cattle. At any rate, the cattle 
involved in this case were, as shown by the result, such as might 
be rightfully excluded on the view which the court took, and it 
was somewhat unusual to allow the railroad company to ques- 
tion the constitutionality of an act which was entirely constitu-~ 
tional so far as it then affected the company. 

The Missouri court put its decision on the ground that all 
Texas cattle are dangerous in warm weather.? Preposterous as 
this would naturally sound to men not familiar with the subject, it 
is alittle surprising that it was not noticed in the Supreme Court. 


1 Report of Commissioner of Agri- 2 60 Mo. at 197,— which Hasen v. 
culture on Diseases of Cattle, 1871, p. R.R.Co., 60 Mo. 226, follows without 
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Tn the more recent case of Kimmish v. Ball,’ Mr. Justice Field 
says that if this had been proved a different question would have 
been presented for the consideration of the court. In the case 
last named an Iowa law holding the owner of Texas cattle liable 
for damages from fever communicated by them was upheld, but 
the question whether a criminal liability for bringing into the 
State Texas cattle that had not been wintered in the North could 
be sustained, was not decided. Railroad Co. v. Husen has been 
followed very reluctantly by the States most affected.? In 1881 
the Kansas law, which was the same as that of Missouri, was 
changed, apparently with reference to Railroad Co. v. Husen, 
so as to exclude ‘‘ diseased’’ cattle. After various tinkerings, 
it was finally worded in 1885 so as to forbid the bringing into 
the State between March 1 and December 1, of ** any cattle capa- 
ble of communicating or liable to impart what is known as the 
Texas, splenic, or Spanish fever.’’* This seems to be warranted 
by the language of Railroad Co. v. Husen, but in its practical 
enforcement it would probably not differ materially from the 
Missouri law, which was thought plainly unconstitutional. 

Admitting that States may pass quarantine laws, the same 
question seems to arise that was raised in regard to inspection 
laws as to who shall decide whether they interfere with com- 
merce more than is necessary. In the Husen case the court as- 
serts with an injustice doubtless wholly unintentional that the 
statute was intended to interfere with commerce, and discrimi- 
nate against the property of other States. Of course if it can 
be said of any law of this sort that it is clearly not a bona fide 
quarantine regulation, it would interfere with commerce more 
than is necessary. 

Train v. Boston Disinfecting Co.‘ is a Massachusetts case 
which, in principle, appears to be entirely analogous to these 
cattle quarantine cases. The Boston Board of Health, against 
the protest of the plaintiff, required the disinfecting of certain 


1129 U. S. 217. 3 Comp. Laws of Kansas, 1889, sec. 
2 See 67 Mo. 323; 74 Mo. 352; 75 6771. 

Mo, 247; 91 Ill. 391, 618; 94 Ill. 164. 4144 Mass. 523. 

In 58 Ill. 254and 71 Ill. 570, such a law 

had been held good. 


STATE QUARANTINE LAWS AND THE FEDERAL CONSTITUTION. 67 


imported rags in which he was interested. He resisted the col- 
lection of the fees. The court say: — 


‘The Board of Health is invested by the legislature with the power to 
make regulations necessary for the health and safety of the inhabitants, ex- 
tending to all persons, goods, and effects arriving in vessels; it may determine 
that certain articles, on account of their liability to convey infection, and the 
impossibility of ascertaining their history and where they have been originally 
collected, shall always be subjected to disinfection, at least externally in the 
bales in which they are imported, and that such precaution is necessary before 
they are delivered to the importers for distribution among the inhabitants.”’ 


They accordingly decide that the plaintiff is not at liberty to 


show that these particular rags are not dangerous, but must pay 
the fees. 


In Morgan v. Louisiana, after deciding that the quarantine 
law in question did not lay a duty of tonnage, the court went on 
to inquire whether it was a regulation of commerce. Mr. Jus- 
tice Miller, who wrote the opinion, says: — 


“Is the law under consideration void as a regulation of commerce? Un- 
doubtedly it is in some sense a regulation of commerce. Itarrests a vessel on 
a voyage which may have beenalongone. * * * This interruption of the 
voyage may be for days or for weeks. It extends to the vessel, the cargo, the 
officers and seamen, and the passengers. In so far as it providesa rule by 
which this power is exercised, it cannot be denied that it regulates commerce.”’ 


He adds that even if this be by virtue of the police power, 
which is reserved to the States, the laws of Congress are superior 
in case of conflict, and continues — 


‘* But it may be conceded that whenever Congress shall undertake to pro- 
' vide for the commercial cities of the United States a system of quarantine, or 

shall confide the execution of the details of such a system to a National Board 
of Health or to loval boards, as may be found expedient, all State laws on the 
subject will be abrogated, at least so far as the two are inconsistent. But un- 
til this is done, the laws of the States on this subject are valid.” 


And this for two reasons, as stated by the court. First, the 
act of Congress of Feb. 25, 1799, relating to quarantine, recog- 
nized the validity of State laws on the subject, both those exist- 
ing at the time and those that might be passed thereafter. Such 
an act of Congress of this date affords the very best reason for 
concluding that the Constitution was not intended to forbid State 


— 
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laws, but it seems it would not have the effect of validating such 
laws if they would otherwise be unconstitutional; at any rate, 
not laws subsequently passed.t Second, the Louisiana law is 
constitutional because ‘‘ quarantine laws belong to that class of 
State legislation which, whether passed with intent to regulate 
commerce or not, must be admitted to have that effect, and which 
are valid until displaced or contravened by some legislation of 
Congress.”’ 

There is another class of cases relating to the exclusion by the 
States of certain persons deemed injurious to the State on grounds 
other than those of health, which seem not to differ in principle 
from quarantine cases. There is no doubt now but that the 
power to regulate commerce extends to persons. Yet it seems 
the framers of the Constitution did not understand that it rested 
with Congress exclusively to say who should be admitted to the 
States ; for, a Congress in which they were largely represented, 
after the Constitution was prepared, recommended to the States 
that they pass laws excluding convicts.?- In Henderson v. Mayor 
of New York* and Chy Lung v. Freeman,‘ the court declined 
to say whether in the absence of congressional legislation the 
States may exclude paupers, vagrants, criminal and diseased per- 
sons. But in the passage already quoted from Railroad Co. v. 
Husen it has said that they can.® There are dicta in early cases 
to the effect that this right is superior to the power of Congress 
to regulate commerce. In the Passenger Cases, it was said by 
one of the justices that the States may exclude such persons, and 
it would be unconstitutional for Congress to order them admitted.® 
Mr. Justice Baldwin went a long way toward holding as a general 
principle that the Constitution does not limit the police power of 
the States at all.” Such views seem to arise from failure to dis- 
criminate between what Congress can do constitutionally and 


1 Cooley v. Board of Wardens, 12 144, 5 Sawy. 552, 42 Cal. at 584, and 

How. at 318, 322; Gunn v. Barry,8 B. 49 Cal. 402. 

R. 1; White v. Hart, 13 Wall. 646. 6 7 How. at 426. 

And cf. Huber v. Reily, 53 Pa. 112. 714 Pet. at 614-618; Baldwin’s 
2 Journal of Congress, 1788, p. 867. View of the Constitution, 188-194. 
592 U. S. 259. See also 12 How. at 326 (Daniel); 
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what it ought to do. If it may exclude criminals and paupers or 

pass quarantine laws under its power to regulate commerce, it 
seems that a law providing that all persons shall be freely ad- 
mitted, or no vessels shall be detained at quarantine, would 
equally be a regulation of commerce, and if the people do not 
like it their only remedy is the election of a Congress that will 
modify the law. The courts could not set up their judgment as 
to the expediency of the law against that of Congress. 

The earliest legislation on the subject on the part of Congress 
was in 1796. Epidemics of yellow fever, particularly in New 
York, had excited a considerable demand for a national quaran- 
tine system. In Congress the warrant for this was sought chiefly 
in the commerce clause. Gallatin and several others insisted 
strongly that quarantine laws are police regulations and belong 
to the States. Brent added that such was the opinion at the 
time of adopting the Constitution, which is important if true. 
A section authorizing the President to fix the time and place of 
quarantine for all vessels was struck out by the decisive vote of 
forty-six to twenty-three, and the act as passed merely authorized 
him to direct revenue collectors and commanders of forts to co- 
operate with State officers in enforcing their quarantine and 
health laws in such manner as might appear to him necessary.! 
How many thought the section struck out unconstitutional, and 
how many thought it merely expedient it is impossible to as- 
certain? 

Three years later this law was modified and somewhat enlarged 
inscope. The direction of United States officers was transferred 
to the Secretary of the Treasury; the erection of warehouses 
where the safety of the revenue and the observance of quaran- 
tine laws required it, was authorized; where these laws required 
vessels to unload elsewhere than in port, collectors were to issue 
permits therefor, and the Secretary of the Treasury might ex- 
tend the time for entry when necessary. Then followed this 
clause: ‘* No part of the cargo of any vessel shall, however, in 
any case, be taken out or unladen therefrom, otherwise than is 


1 Annals of Congress, 4th Cong. 
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allowed by law, or according to the regulations hereinafter es- 
tablished.’’! The statement in 7 How. at 424, that the power of 
the Stutes was taken away by this act is, perhaps, a little too 
strong, but the superior authority of the United States laws is 
clearly implied. And it seems unquestionable that the powers 
to regulate commerce and to collect duties would authorize 
whatever control over these laws might be thought necessary in 
order to prevent smuggling and insure the collection of the 
revenue. 

This act remained in force until 1878, when repeated outbreaks 
of yellow fever in the South had again led the endangered sec- 
tion to seek protection in a national quarantine system. If the 
measure first proposed be followed through the debates in Con- 
gress,” it will be noticed that all interference with State laws was 
steadily eliminated. In its final form, the act provided that ves- 
sels and vehicles from foreign ports or countries where existed 
any contagious disease, and vessels and vehicles conveying per- 
sons, merchandise or animals affected with any contagious dis- 
ease, should enter the United States only in accordance with the 
quarantine laws of the several States.2 The execution of the act 
was intrusted to the Surgeon-General of the Marine Hospital 
under the direction of the Secretary of the Treasury. He was 
to distribute abstracts of sanitary reports furnished him by 
United States consuls; to frame needed rules and regulations; 
and to establish such quarantine regulations as he deemed neces- 
sary in ports where none existed. But nothing in all this was to 
** conflict with or impair any sanitary or quarantine laws or regu- 
lations of any State or municipal authorities, then existing or 
which might thereafter be enacted.”’ But the yellow fever came 
again that same year in spite of the Supervising Surgeon-General 
of the Marine Hospital, and the next year Congress tried again. 
On the 38d of March, 1879, was established a National Board of 
Health, with no very extensive powers except in the direction 
of giving advice.‘ Since then a considerable amount of money 


1 Annals of Congress, 5th Cong. 3 1 Sup. Revised Stat. U. S. 315. 
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has been appropriated by the general government to ‘* assist ’’ 
State and local boards of the health and local quarantine stations 
in preventing contagious diseases. The National Board of Health 
was at one time authorized to erect temporary quarantine build- 
ings for this purpose,’ but in 1882 its duties were confined to 
the investigation of cholera, small-pox, and yellow fever.2, There 
was much opposition in Congress to all these measures on con- 
stitutional grounds, and it was sufficient to prevent any vigorous 
independent action on the part of the government. But assist- 
ing the States and even the creation of a National Board of Health 
with any powers whatever seems to concede that the matter is 
within its jurisdiction. The dictum to this effect in Morgan 
v. Louisiana was quoted in a somewhat non-committal way 
in the Massachusetts rag case before mentioned, but it seems 
clear that the question is one of expediency rather than of 
power. 

In 1882 Congress passed an Immigration Act* which settles 
some questions in regard to persons. Convicts, lunatics, idiots 
and paupers are to be excluded. In this case also, the Secretary 
of the Treasury may execute the act through the State boards of 
immigration. In People v.Compagnie Generale Transatlantique,* 
it was decided that a New York statute designed to raise money to 
support paupers, prevent crime, guard against disease, and cure 
the sick, by a tax on immigrants, was not an inspection law and 
was therefore void as being in conflict with the commerce clause. 
The immigration act would seem not to affect quarantine laws. 
If this is the case, so much of the New York law as was of this 
character would have been good if standing alone. It seems 
therefore to have been a misapprehension of the scope of the 
immigration act and of this decision of the Supreme Court 
which led to the holding on the California Circuit that a State 
may not collect a fee for the inspection of passengers to ascer- 
tain whether they have the leprosy.® 
More recently still the whole quarantine question has been 


1 Td. 501. 4107 U.S. 59. 
2 22 Statutes at Large, 315. 5 People v. Pacific Mail S. S. Co., 8 
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again very fully canvassed in Congress in connection with the 
establishment of a Bureau of Animal Industry in the Depart- 
ment of Agriculture to deal with contagious diseases among ani- 
mals. An act was passed in 1884 authorizing government officers 
to co-operate with the States. Persistent but unsuccessful 
efforts have been made to increase its efficiency in the endeavor 
to extirpate pleuro-pneumonia in cattle, by means of amend- 
ments authorizing the United States to proceed whether the 
States co-operate or not.! In this point of view one Senator 
thinks it should be entitled a ‘¢ bill to extirpate the Constitution 
of the United States,’’ and very able constitutional lawyers in 
Congress agree with him. 

Section 6 of the act as it stands seems to demand some atten- 
tion from State legislatures that are called on to act concerning 
Texas fever. It provides that no railroad company or vessel 
owner shall transport any live stock affected with any communi- 
cable disease; ‘‘provided, that Texas fever shall not be consid- 
ered a communicable disease as to cattle being transported by rail 
to market for slaughter, when the same are unloaded only to be 
fed and watered in lots on the way thereto.’’? Possibly this still 
leaves the States free to require separate cars and yards for such 
cattle. If not, it is not only a very unjust law, however consti- 
tutional, but also a striking illustration of the propriety of leay- 
ing such legislation to the local authorities, who know what they 
are aiming at. 

The general conclusion from this examination of the Constitu- 
tion seems to be that quarantine laws are both police regulations 
and regulations of commerce. State and nation may, therefore, 
both enact such laws, and both have in fact done so. Except 
for the clauses authorizing Congress to regulate commerce and 
raise a revenue, the control of the States over quarantine would 
be substantially complete; under those two clauses, the control 
of Congress is potentially complete save as to commerce and 
travel confined wholly to a single State. The full exercise by 
Congress of the powers granted by these clauses would doubt- 


118 Cong. Rec. 2185 et seg., 2245 et 2 23 Statutes at Large, 81. 
seqg.; 19 Cong. Rec. 2772, 3618. 
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less bring surprises still more startling both to the profession 
and to the general public than did the recent ‘ original package ”’ 
decision.‘ There may well be the widest difference of opinion 
as to how far these latent powers should be brought into play, 
but this is to be settled in Congress or by the people, who make 
Congresses, not in the courts. 


Hamitton Cowes. 
TOPEKA, Kan. 
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AN EFFECT OF RATIFICATION. 


In his recent treatise on the lawof agency Mr. Mechem says : — 
‘* Asarule the obligations of a contract must be mutual, — 
both parties must be bound or neither. Hence if the contract 
made by the agent was not binding upon the principal because of 
the agent’s want of authority, the contract lacks this element of 
mutuality and the principal not being bound the other party is 
free also. 

‘¢The principal, however, as has been seen, may by his sub- 
sequent affirmance become bound by the contract, but it is 
obvious that unless the other party has expressly agreed to that 
effect, it cannot rest with the principal alone to bind the other 
party also to the contract. That can be done only by some act 
on the part of the other party signifying his present consent to 
be bound. His attempt to enforce the contract aguinst the 
principal upon the basis of the latter’s affirmance of it, or his 
acceptance of the principal’s performance of it would be such an 
act, and, as in the case of the principal if he elects to avail him- 
self of the benefits, he must also assume the obligations. 

‘¢ The principal, therefore, when the other party thus evinces 
his affirmance of the contract, is invested with all the rights 
against such other party which the contract confers and may en- 
force its performance in the same manner as though it had been 
originally made with him in person. But in the absence of this 
affirmance by the other party the principal cannot, while the 
contract remains purely executory, by his affirmance alone, create 
obligations in his behalf against the other party.’’ 

‘¢Thus if an agent without authority, enter into a contract 
with another by which, on account of such lack of authority, the 
alleged principal is not bound, the principal cannot, when he 
afterwards finds that the contract is advantageous to him, affirm 
the contract so made and compel the other party to perform it 
on his part.’’ 
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For this he cites Dodge v. Hopkins,' Townsend v. Corning,? 
and Atlee v. Bartholomew. 

In a note to the last case, as re-reported in 5 Am. St. Rep. 103, 
Mr. Freeman examines the authorities on this question at some 
length and concludes that, while the doctrine announced by Mr. 
Mechem seems to be correct in principle, ‘* the weight of au- 
thority bears in the opposite direction.’’ The latter, he re- 
marks, ‘* surely must have stated his conclusion with more dif- 
fidence had he taken into consideration the cases of Maclean v. 
Dunn,* Soames v. Spencer,®> Hammond v. Hannin,® Andrews 
v. AXtna Life Ins. Co.,’ and the opinions of writers so eminent 
as Mr. Wharton and Judge Story.”’ 

To this note Mr. Mechem published, in the July-August 
number of the American Law Review, a reply, in which he re- 
iterates his view, with quotations from the cases by him there- 
tofore cited in support of it, and reviews the cases to the con- 
trary referred to by Mr. Freeman. These cases, with the ex- 
ception of some obiter dicta in the last, he insists, conflict, in no 
manner, with his conclusion. No effort is made in that article to 
get rid of the authority of Wharton and Story. He observes, 
however, that, ‘‘ It is unnecessary to say that the writer has no 
pride of opinion in seeking to sustain the rule given by him, 
but desires simply to ascertain what the true rule is, that he may 
state it correctly in future editions if the present statement is 
not accurate.”’ 

The same spirit and the hope of being able to contribute, in 
some degree, towards reaching a correct solution of this vexed 
but important problem have prompted the writing of the 
present article. 

There is no intention here to collate authorities. This has al- 
ready been done pretty fully as to both sides of the question by 
Mr. Mechem and Mr. Freeman, and each appears satisfied with 
those which support his contention. 

The writer believes the correct doctrine to be that announced 


1 14 Wis. 630. 5 1 Dowl & R. 32. 
2 23 Wend. 435. 6 21 Mich. 374. 

3 69 Wis. 43. 7 92N. Y. 596. 

4 4 Bing. 722; 1 Moore & P. 761. 
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by Mr. Wharton. He cannot concur in the opinion expressed 
by Mr. Freeman that the doctrine laid down by Mr. Mechem, 
though opposed by weightier authority, is supported by stronger 
reason. On the contrary, he hopes to be able to show that the 
doctrine of Wharton is the doctrine of both reason and au- 
thority. 

It is the only view which allows full force to the maxim, 
omnis ratihabitio retrohahitur et mandato priori equiparatur. 
On all hands it is admitted that the ratification of the principal 
relates to the time of the contract and is equivalent to a previous 
authority to the agent. From the ratification the principal be- 
comes, for all purposes, bound by the contract from the time of 
its execution. If then the other party be not bound from such 
time, the ratification is not, as to such party, equivalent toa 
previous authority. The maxim in such case would be only 
half-way true. No such right accrues to the principal as_ would 
have accrued to him had there been a prior command and no such 
liability devolves upon the other party as would have devolved 
upon him had there been a prior command. At the same time 
the same liability devolves upon the principal as would have de- 
volved upon him had there been a prior command and the same 
benefits accrue to the other party as would have accrued to him 
had there been a prior command. But this is not mutuality and 
mutuality is the essence of Mr. Mechem’s rule. Thus, ina 
very important sense, such ratification is not equivalent toa 
previous authority. Had there been a previous authority both 
parties would have been bound from the time of the contract. 

But, Mr. Mechem objects, **as a rule the obligations of a 
contract must be mutual—both parties must be bound or 
neither.’’ Yes, this is the rule, but there are numerous ex- 
ceptions to it; or, more properly, this is a generalization inap- 
plicable at times to many cases. Why may not the present case 
be one of them? 

Let us suppose for a moment that it is not. Then, the argu- 
ment of Mr. Mechem is suicidal. The sword has two edges 
and cuts both ways. He maintains that the principal is 
bound from the time of his ratification, but the other party 
is not bound until his own subsequent ratification. During 
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the time that elapses between these ratifications the principal is 
bound while the other party is not. But where is the mutuality 
of this? He maintains that the principal cannot by his ratifica- 
tion ‘* bind the other party also to the contract.’’ How, then, 
ean the other party by his ratification bind the principal to the 
contract. Where is the mutuality of this? Ratification is an 
agreement, express or implied, to adopt an act performed by 
another for us.} 

Certainly we may question the consistency of Chief Justice 
Dixon when in Dodge v. Hopkins,’ he strongly declares for 
this doctrine of mutual obligation and yet, in seeking to avoid 
the force of the cases to the contrary, he uses this language. 
‘* The inaccuracy consists in not properly distinguishing between 
those cases where the subsequent act of ratification is put forth 
as the foundation of a right in favor of the party who has rati- 
fied, and those where it is made the basis of a demand against 
him.’’ There is not much mutuality in this distinction. 

In Mr. Mechem’s view of the case ratification is impossi- 
ble. The principal before his ratification is not bound, because 
the act of the agent was unauthorized. The other party is not 
bound because the obligation of contracts must be mutual and 
the principal is not bound. The principal after his ratification 
and before the ratification of the other party is not bound, be- 
cause his ratification cannot bind the other party, and the other 
party remains unbound and the obligations of contracts must 
be mutual. To hold otherwise would be to hold that one party 
was bound when the other was not? Nor can he be bound from 
the ratification of the other party until his own second ratifica- 
tion, because *‘ it cannot rest with one party alone to bind the 
other party also to the contract.’’ Nor can he be bound at the 
time of his second ratification, because up to that time he was 
not bound and the other party, in consequence, could not be, and 
his act could not bind the other party. Andso on ad infinitum. 

Let us take an illustration. W., actingas agent for A., makes 
a contract with B. W. had no authority from A. to so contract 
for him. A. is, therefore, not bound. The obligations of con- 
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tracts must be mutual. B.isnotbound. A. ratifies. This can- 
not bind B., for one cannot bind the other. B. remains unbound. 
The obligations of contracts must be mutual and A. is not bound 
by his own ratification, because B. is not bound by it. _B. ratifies. 
He cannot be bound thereby, because he cannot bind A. by his 
ratification and until A. becomes bound B. cannot bind himself. 
A. cannot become bound until B. becomes bound and B. cannot be- 
come bound until A. becomes bound. Neither can bind himself 
and neither can bind the other. Thus the parties to the contract 
can never, either of them, become bound thereby until they meet 
and enter into a new contract whereby they expressly agree to 
be bound by the old one. Even then the obligations are those 
of the new contract. What in that case becomes of the doctrine 
of ratification? The argument proves too much. Again, let us 
suppose the ratification of the other party, if a man can with any 
propriety be said to ratify — adopt — his own act, to precede the 
ratification of the principal. This ratification of the other party 
can have no more obligatory effect upon him than had his own 
previous voluntary contract. The principal is yet unbound. This 
ratification is then without effect. The principal then ratifies. 
This cannot bind the other party. Both remain unbound. The 
reverse order of the ratifications certainly cannot produce the 
opposite result. There is no potency in the particular order of 
the ratifications. If there were it would be destructive of 
mutuality. 

The conclusion must be that Wharton is right or that the con- 
tract is necessarily and forever a nullity. The latter will be 
admitted by no one. The former then must be true. It is the 
duty of one dealing with an agent to first ascertain the fact of 
agency and the scope of the agent’s authority. Whenever, there- 
fore, such person enters into a contract with an agent, he by his 
act declares that such agent is duly authorized to make the con- 
tract. It can be no hardship upon him that the alleged principal 
accepts and acts upon such declaration as true, whether, in fact, 
it be true or false. Indeed, it would be a wrong if such party 
were allowed at one moment to make such declaration and base 
his own conduct upon its truth and enter into a solemn agree- 
ment wholly inconsistent with a lack of such authority in the 
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agent, and at the next moment to assert the contrary and escape 
the liabilities of such contract and agreement by alleging the 
falsehood of his own declaration so fortified. 

A contract does not necessarily involve mutuality of obligations 
at the time of itsinstitution. To the rule or generalization which 
requires such mutuality there are, as has been said, numerous 
undisputed exceptions. The argument based upon a want of 
mutual obligation is, therefore, never conclusive against the 
validity of a contract until it be further shown that such contract 
is one which requires such mutuality in order to its validity. 
In the present case the argument begs the question by assum- 
ing the contract to be one of those to which such mutuality is 
essential. 

Among contracts admittedly valid but wanting in initial mutu- 
ality may be mentioned most voidable and all optional contracts. 

The contract of an infant with a person sui juris binds the 
latter from its execution, but may be avoided by the former at his 
majority.1. The same is true of contracts with idiots, femes covert 
and persons of non-sane memory or under duress. The state- 
ment in Blackstone’s Commentaries,’ that such contract is obliga- 
tory upon neither party, if ever accepted as law, has been long 
since repudiated. 

Again, an agreement by which one party expressly concedes 
to the other the privilege, to be exercised at a designated time, 
of doing a particular thing or declining to do it, is an optional 
contract and binds the former from its inception, but the latter 
may, within the designated time, accept or reject its burdens. 

The validity of these species of contracts would not be ques- 
tioned upon the ground that their obligations were not at all times 
mutual. 

Again, it seems that under a statute which requires that all 
contracts to convey lands shall be signed by the party to be 
charged therewith, an agreement for sale and conveyance signed 
only by the owner of the land may be enforced by the other 
party who is himself, in no way, bound by it. It lacks mutuality 


1 Schoul. Dom. Rel., sec. 402 and 2 Book 1, page 436. 
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but not validity.1 The writer is unable to perceive any good 
reason why the case of a ratified contract made by an unau- 
thorized agent should not be classed with those cases which, 
while not mutual from the start, are nevertheless, valid through- 
out. 

It is not intended, by what has been said, to accept the view 
expressed by Mr. Freeman, in his note above referred to, that a 
contract of the kind under discussion amounts, until ratification, 
to no more than a proposal by the other party which the princi- 
pal may aceept or not. In the lack of original mutuality they 
are similar. But such proposal when accepted becomes a con- 
tract as of the time of acceptance. The ratified contract of an 
unauthorized agent is a contract, by relation, as of the time of 
its execution. Omnis ratihabitio retrohahitur et mandato priori 
equiparatur. 

In the preceding observations no reference has been made to 
the fact that the other party to such contract acquires, in any 
event, certain rights by it and, for that reason, should not be ~ 
permitted to divest himself of its burdens. If the assumed prin- 
cipal declines to ratify, the other party has his remedy against 
the pretended agent. And it has even been held, in several well 
considered cases, that he may sue such agent upon the 
contract itself.2 However enforcible, mutuality would re- 
quire that the agent might discharge himself from this 
liability by the ratification of his principal and a compliance as 
contemplated in the contract. ‘* Such ratification will in general 
relieve the agent from all responsibility on the contract when he 
would otherwise have been liable.* 

It has been thought best, however, to consider the question 
only in its relation to the rights acquired and liabilities incurred 
by the principal and the other party towards each other. 

The argument is capable of much greater elaboration. If cor- 


1 Laythoarp v. Bryant, 2 Bing. N. Love Welch, 97 N.C. 200; Wood 
C. 735 (29 Eng. Com. L. Rep. 469); Stat. Fr., sec. 346 and note. 
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rect, enough has already been said to establish the position 
taken. If incorrect, too much has already been said in behalf of 
anerror. Probably, the writer should state in conclusion that 
he has been interested in no case of this kind and has no reason 
to espouse the cause for which he contends beyond a firm be- 
lief in its truth. He has given his reasons and is willing to be 
judged by them. 


F. A. Sonp.eyr. 
ASHEVILLE, N. C. 
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SPANISH LAWS ON MARRIAGE AND THEIR EXTRA- 
TERRITORIAL EFFECT.' 


On 12th July, 1564, Philip II. promulgated the Cedula Real 
by which the Decree of the Council of Trent was put into force 
all over Spain, concerning the ** holy sacrament of marriage.” 
W. Prescott states in his famous History of the Reign of Philip 
the Second, that it was his policy to enforce a strict conformity 
to the Roman Catholic communjon.? Thus, no marriage was 
valid unless celebrated according to the rites of, and in observ- 
ance of the principles laid down by the canon law. These ec- 
clesiastical laws continued to rule Spain for over three centuries ; 
but upon the dethronement of Isabella II. (1868), the question 
arose whether the civil marriage ought not to be introduced. 

I. A new law was passed 18th June, 1870 (ley provisional 
del matrimonio civil), enacting that a civil ceremony alone made 
a lawful contract, and that the office of legally solemnizing mar- 
riage should be performed by civil officials. On the same day, 
another act was issued to complete the first, which took from the 
clergy the duty of registrars. 

The Spanish government also published two decrees prescrib- 
ing the duties of registrars in the Spanish consulates abroad, 13 
December, 1870, and September, 1871. 

II. Later, in 1875, when the conservative party was reinstated 
and the minor King Alfonso XII. had ascended the throne, the 
regency, by a mere Decreto (R. Decreto de 9 de febrero de 1875 
reformando la ley del matrimonio civil) revived the religious 
marriage of the Council of Trent ; but it must be borne in mind, 
at the same time, that the civil marriage was also in force. Cano- 


1 For previous articles on French, vorce,295. A French translation of 
Italian laws, etc., concerning mar- this Act has been given in the ‘‘An- 
riage, see 23 Am. Law Rev. 775, 965. nuaire de legislation étrangére,’’ vol. L., 
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vas del Castillo signed the preamble of the aforesaid Decreto, and 
it is stated therein that marriage should be considered only asa re- 
ligious ceremony ; exceptions however being made for those ‘+ de 
otra creencia que la verdadera’’ and for ** maloscatolicos’’ who 
remain, in consequence of their non-observance of religion, regard- 
ing marriage, ** impossibilitados de sanctificarlo el sacramento.”’ 

Observing that the bulk of the Spanish people apparently 
accepted this dogmatism, the regency and its party usurped 

further power by issuing, on 27 February, 1875, another De- 
creto stating that no Roman Catholic could celebrate in Spain a 
valid marriage before the civil official — the municipal judge. 

The legality of these decrees was questioned before the 
Supreme Court of Cassation and the court approved of their 
validity and observance. 

Against this arbitrary state of law, a Spanish jurist? strongly 
protested. He requested in vain that the Decreto of 27th 
February, 1875, should be abrogated and civil marriage declared 
optional to every one, Roman Catholic or not. 

Thus, there are two different laws governing marriage : — 

(a.) The civil marriage celebrated, in the presence of two 
major witnesses (25 years of age), before the municipal judge of 
the domicil or residence of one of the parties to a marriage. 

(5.) The religious marriage, obligatory for Roman Catholics, 
celebrated according to the rites of, and in observance of the 
principles laid down by the ordinance of the Council of Trent, 
i.e., in the presence of two or three witnesses, with the assist- 
ance of the parish vicar of one of the parties to a marriage. 

IIT. An act of July 24th, 1889, promulgated a code obligatory 
in the Peninsula and the adjacent isles, in the Canary Isles and 
the African dominion under the Spanish law (art. 1.) 

This code? is remarkable for its lucidity, precision and ex- 
cellent method. However, in spite of its scientific value, it does 
not, like the ** Code Napoleon,’’ establish a uniform law all 
over the kingdom; for the local customs, the secular fueros are 


1D. Enrigue Ucelay, Hl Decreto given by a French judge: Code Civil 
del Ministerio — Regencia, sobre matri- espagnol, traduit et annoté par A. 
monio civil y el partido liberal dinastico. Levé (Paris, 1890). 

2A French translation has been 
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not done away with, and further, the obligatory religious mar- 
riage for Catholics has been maintained (art. 42). 

(a.) Crvm Marriace. —A distinction ought to be made be- 
tween the different states of law. 


I. Srare or Law Since 1870 anp Berore 1875. 

1. Capacity. —The attainment of puberty is first exacted 
(fourteen for men and twelve for women). 

The consent of the father is required up to the age of twenty- 
three for men and twenty for women. If the father is dead, 
the mother’s consent 1s necessary. When both parents and 
grandparents are deceased, the guardian, assisted by the judge 
and family council, has the proper right to authorize the mar- 
riage, but only up till the age of twenty for both parties.? 

By art. 489 of the revised edition of 1870, of the Criminal 
Code, a minor who has contracted marriage without due consent 
is liable to imprisonment for any term not less than six months 
and one day and not exceeding six years. D., a Spanish 
orphan, age twenty, having no grandparents, is married, with- 
out the consent of his Spanish guardian, to M., an English prot- 
estant lady, in Madrid before the municipal judge. The mar- 
riage is valid. 

Continental nations of Europe, mainly deriving their ideas 
from Roman law, allow a much greater extent and importance 
to the power of parents than the United States. Alluding to the 


French law on the subject, Judge Story writes that the wisdom 
of such a course remains to be established, and there can be little 
doubt that foreign countries, where such marriages are celebrat- 
ed, will follow their own law 


and disregard that of France.? 


ciple would prevent the judgment in 
the present case being relied on as 
an authority for setting aside a mar- 


1 Before the Act of 1870, a former 
Act of June 18th, 1862, contained 
this stipulation. 


2 Story, Commentaries on the Conflict 
of Laws, §§ 90, 124, pp. 116, 209 (Sth 
ed.). The same viewis held by the 
English courts. “No country,’’ says 
Cotton, L. J. (Court of Appeal), “is 
bound to recognize the laws of a for- 
eign State, when they work injustice 
to their own subjects, and this prin- 


riage between a foreigner and an 
English subject domiciled in En- 
gland, on the ground of any personal 
incapacity not recognized by the 
law of this country.” Sottomayor v. 
De Barros, L. R.3 P.D.1; 41 L. T. 
(N. 8.) 281. 
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We shall see hereafter } the great confusion of rights and em- 
barrassment of personal and conjugal relations which result from 
such a conflict. 

But this parental consent is not the only restraint and pro- 
hibition. According to article 5, Roman Catholic priests, or any 
other persons who have been received in sacris, are prohibited 
from ever marrying ;? and according to article 6, those who 


1 See (a) Conflict of Laws, post. 

2 According to a judgment of the 
French Court of Cassation, February 
26, 1878 (Receuil périodique de Dal- 
loz, 1878, 1, 113),a marriage contracted 
by a French Catholic. priest is invalid. 
The same view was taken by the “ Tri- 
bunal civil de la Seine,’? in December 
29, 1886, in re Rouet v. Rouwet: “ At- 
tendu qu’il résulte des articles 6 et 26 
de la loi organique du concordat du 
18 germinal an X que les prétres cath- 
oliques sont soumis aux canons 
qui alors étaient regus en France et 
par conséquent a ceux qui prohib- 
aient le mariage aux écclésiastiques 
engagés dans les ordres sacrés, et 
prononcaient la nullité du mariage 
contracté au mé pris de cette prohibi- 
tion; —Attendu que la lot organique 
du concordat de germinal an X n’a 
jamais cessé d’étre considerée comme 
loi de lV’ Etat, et que le code civil ne 
renferme aucune dérogation 4 cette 
législation spéciale.”” (Journal de 
droit international privé 1887, t. XIV, p. 
67). Seealso Le code civil commenté 
& l’usage du clergé, par le chanoine Al- 
légre, vol. I, 143, 728. 

But on January 30, 1886, the Court 
of Appeal of Amiens (Receuil périodique 
de Dalloz, 1886, 2, 42,) in re Houpin v. 
Sterlin, had declared valid a marriage 
celebrated in England between Miss 
Houpin and a Mr. Sterlin, formerly a 
Roman catholic priest. The parents 
of Miss Houpin brought the judgment 
for revision before the Court of Cas- 
sation, and on January 25, 1888, it was 


finally decided that there is no law in 
France to prohibit a Roman catholic 
priest from celebrating a valid mar- 
riage: ‘* Attendu, que le mariage est 
permis 4 toute personne & qui la loi 
ne linterdit pas, et qu’il n’existe nt 
dans le code civil, ni ailleurs, aucune 
loi, qui l’interdise au prétre catho- 
lique, au regard de J’autorité civile; 
que ce qui est vrai, cést que l’inter- 
diction dont s’agit se rencontrant 
dans les canons de |’Eglise recus en 
France, et la loi du 18 germ. an X 
ayant admis ces mémes canons comme 
régle des rapports entre l’Eglise et 
l’Etat, il en résulte qu’un prétre 
catholique ne peut contracter mar- 
iage, non seulement sans avoir en- 
couru les peines’ spirituelles que 
croira devoir prononcer contre lui 
l’autorité ecclésiastique, mais encore 
sans perdre dans l’ordre civil, les 
droits, traitements et prérogatives 
attachés aux fonctions dont l’exer- 
cice lui aura été régulitrement inter- 
dit. Attendu que 14 se bornent les 
effets de la loi de germinal qui, 
suivant son intitulé, n’est relative 
JVorganisation des cultes, et 
nullement |’état civil des personnes; 
qu’elle s’applique donc seule- 
ment aux prétres entant que ceux-ci 
restent prétres et sont maintenus 
comme tels; mais qu’ils ne sont pas 
pour cela dépouillés de leurs droits 
d’homme et de citoyen les quels se 
retrouvent intacts le jour oid ils 
sortent du ministére ecclésiastique 
pour rentrer dans le droit commun; 


XUM 
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have been sentenced for adultery are prohibited from marrying 
together.!_ Sons of noblemen and minors have no capacity to enter 
into such a contract without the consent of those whose authoriza- 
tion should be asked for. A widow cannot marry before a lapse 
of three hundred and one days from the date of her husband’s 
death (art. 5, § 4). 

2. Form. The ceremony must take place in the presence of 
two major witnesses, before the competent municipal judge, 7.e., 
the judge of the domicil or residence of one of the parties (art. 
28-29). Any marriage celebrated out of the presence of the 
two witnesses, or without the assistance of the judge, is null and 
void (art. 92,§ 3). We find it useless so say that the civil 


ceremony did not exclude a subsequent religious service, but 
this latter alone was insufficient. 

D., for instance, and M., Roman Catholic Spaniards, are mar- 
ried by the vicar of their parish at Madrid in 1871, according 


to the rites of their creed. The marriage is invalid.? 
This enactment was put into force on September Ist, 1870. 


Attendu que la volonté de ne pas 
subordonner la validité du mariage & 
Pobservation des prescriptions pure- 
ment ecclésiastiques et de n’admet- 
tre d’autres causes de nullité que 
celles limitativement prévues par les 
lois civiles, a été soit & l’occasion de 
la loi du germinal, soit lors de la 
discussion du code civil, exprimée 
par les organes officiels du Gouverne- 
ment ou du Tribunal en termes sj 
formels, qu’il est impossible de met- 
tre de cété ces affirmations sans con- 
tre dire les régles universellement 
admises pour |l’interprétation des 
lois; qu’en présence 4d’explications, 
si précises, soit sur la portée re- 
streinte de la consécration des canons 
qui prohibent le mariage des prétres 
catholiques, soit sur les principes 
qui ont inspiré la rédaction du code 
civil, il n’y a nul compte a tenir 
desordres donnés plus tard a certains 
officiers de l'état civil, ordres dont le 
caractére purement arbitraire était 


reconnu par ceux-lA méme de qui 
ils émanaient” (Receuil périodique de 
Dalloz, 1898, 1, 106.) See also A. 
Plocque, De la condition juridique du 
prétre catholique, p. 157. 

1 The French law contains the same 
prohibition in article 298 of the code 
Napoléon: *‘Dans le cas de divorce 
en justice pour cause d’adultére 
**?epoux coupable ne pourra jamais 
se marier avec son complice.’”? Never- 
theless, according to the highest au- 
thorities, such a marriage, if ever cel- 
ebrated in France or abroad, is valid. 
Demolombe, Cours de code civil, III, 
No. 339; Laurent, Principes de droit 
civil 1I, No. 484; Toullier, Le droit 
civil frangais, I, No. 103; Duranton, 
Cours de droit civil, II, No, 178. 

2 It remained so till the decree of 
Feb. 9, 1875, set aside the enactment of 
art. 92 of the law of 1870, and all mar- 
riages celebrated from 1870, according 
to the rites prescribed by the Roman 
Catholic religion, were declared valid. 
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Nevertheless the ecclesiastical courts retained jurisdiction to in- 
quire into the validity and the effect of all marriages celebrated be- 
fore said date.? 


II. Srate or Law Since 1875 anp Berore 1889. 

Religious marriage being reinstated, the civil ceremony could 
only be taken advantage of by those outside the Roman Catholic’ 
communion. 

The Decreto of 9 February, 1875, enacted that a marriage 
celebrated, according to canon law, should produce in Spain all 
the legal effects as before 1st September, 1870, and that all 
religious marriages contracted since the passing of said law 
(1870) produce the same effects from the date of celebration. 


III. Cops or 24 Jury, 1889. 

The general principles remain unaltered and the religious mar- 
riage for Catholics is maintained. There is a disposition for 
foreigners desiring to marry in Spain (art. 91). If not resid- 
ing in Spain for two years, they must prove, by a certificate in 
due form delivered by the competent authority, that in their last 
domicil or residence abroad, the publications of marriage had 
been made (if, it is understood, such formality is required by 
their national law).? 

Re.icious MarriaGe. —I. During the middle ages, marriage 
was regarded as a mere consensual contract, and throughout 
Christendom the common law stated that no special ceremony was 
required for validity. Whena marriage had to be judicially con- 
tested, the question arose, whether due consent had been in- 
terchanged between the parties; the proofs of consent being 
established, as in any other contract, ¢.e., by implication, habit 
and repute or by ordinary testimony. A proof of this state of 
law is seen from an ancient picture which Strutt has reproduced 
in his Horda Angelcynnan. We see there depicted the 
parties to a marriage and their parents, but without the 
presence of the priest. The Christian state of matrimony, a 
treatise on morals and religion, edited in 1543, is conclusive: 


1E. Lehr, Elements de droit civil 
espagnol, 57. 


2 Dicey et E. Stocquart, Le Statut 
personnel, Vol. II., p. 22. 
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‘* Every man must consider as his wife any woman with whom 

he has contracted, even, if such contract has been made out of 
church or secretly. Whenever verbal consent has been in- 
terchanged, the (matrimonial) contract is performed and it is 
advised not to wait too long, before going to church and 
celebrating the ceremony of marriage.”’ 

Still, an ecclesiastical benediction was usually given in church; 
but the canon law did not consider null and void a marriage 
contracted without the ecclesiastical sanction and publication of 
bans when followed by conjugal habitation, nor did it consider 
null a marriage of which none but the acting parties were 
cognizant, ¢.e., clandestine, matrimonium clandestinum, because 
according to Peter Lombard ? ** the essence of the sacrament of 
matrimony is not the performance of the ceremony by the 
priest, but the consent to be husband and wife.”’ 

II. The different regal and ecclesiastical powers of Christen- 
dom became so alarmed by the numerous clandestine marriages 
and their evil eftects that a council was called at Trent, which 
stood then in place of our present international congress, in order 
to establish a uniform law for marriage. 

The council (1548 to 1563) laid down certain rules; a relig- 
ious ceremony was put into force and anathemas pronounced 
against those persons who denied that marriage was one of the 
evangelical sacraments.* But the canon law could not have 
legal effect in any State, unless ratified by the secular sover- 
eign of such State, after which sanction, it made deal of the 
common law. Then followed the cedula real of Philip I., mak- 
ing the ecclesiastical law obligatory all over Spain. 

Two points are essential in order to make a valid marriage: — 

(1.) Due consent of acting parties. 

(2.) The assistance of the competent priest and the presence 
of two or three witnesses. 

Capacity to perform the ceremony belongs alone to the vicar of 


the parish of one of the parties to a marriage, or to a priest 
duly authorized by him. 


1 See A. Dicey et E. Stocquart, Le 8 Friedberg, Das Recht der Ehe- 
Statut personnel, I1., p. 9. schliessung, 826. 
2 Dist XXVII. C. 
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A marriage otherwise contracted is null, and under certain cir- 
cumstances, would be considered as clandestine.* 

It is worthy of remark that the ordinance of the council of 
Trent, according to the Bull of Pius VI. (March 7th, 1785), ap- 
plies to Roman Catholics only, and does not, therefore, invali- 
date clandestine marriages, or marriages without the required 
forms, when celebrated between a Catholic and a Protestant.? 

The ordinance, it seems, was not meant to be applied to Prot- 
estants, who could not conform to it.* 

III. The present code maintains these principles, with the 
exception that the municipal judge must be present at the cere- 
mony in order to inscribe it in the proper register. 

Art. 42 enacts that the ‘‘ law recognizes two forms of mar- 
riage : — 

(a.) Religious marriage, obligatory for Roman Catholics; (8.) 
civil marriage, celebrated according to the forms prescribed by 
the code. 

Still a peculiarity ought to be mentioned. A secret marriage, 
i.e., a marriage celebrated out of the presence of the municipal 
judge,— is valid, providing it has been transcribed, by the au- 
thorization of the competent bishop, in a special register, thereto 
specially kept by the registrar general (art. 79). 

Conruiicr or Laws. —I. The Spanish legislators, following the 
good example of the Italians, took into consideration, in 1870, the 
requirements of the age. The act of June 18th, 1870, contains, 
in article 41, some provisions regarding marriages being cel- 
ebrated abroad between Spaniards, or between Spaniards and 
foreigners. In order to make such marriages valid in Spain, the 
following two requisites must be complied with : — 

First. To regulate the external formalities of the contract 
(para regular la forma externa de aquel contrato), the forms of 
celebration prescribed by the law of the country where the cere- 
mony takes place have to be observed. 

The operation of this clause may be seen from the following 


4 Council. Trident. Sess. XXIV. 3 Sussex Pearage Case, 11 Ci. & Fin. 
de reform. matrim., c. 1. 152. 

3 Royal commission on the Laws of 
Marriage, App. p. 2. 
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illustrations: D., and M., two Spaniards, under no incapacity, 
are married at the Spanish embassy at Paris, according to the form 
required by Spanish law. The marriageis valid in Spain, in France 
and every-whereelse. It isa general principle of international law 
that any contract concluded before an ambassador, between two 
subjects of the country he represents, must be recognized every- 
where as valid in form, since under those circumstances, the 
rule, locus regit actum, has merely a permissive force, provided 
always that the ambassador has the necessary power by the law 
of his State.? 

Since the French courts recognize the validity of marriages 
celebrated in such form, this ceremony falls under the proviso of 
the Spanish law, because the law of the country where the cere- 
mony took place was complied with.? 

D., an American citizen, and M., a Spanish lady, are married in 
the United States, according to the forms required by the law of 
the State where the ceremony took place. The marriage will 
be held valid by the Spanish courts, as far as the external for- 
malities are concerned. 

Again, D., an American citizen, and M., a Spanish lady, are 
married at Paris, before the ** Maire’’ with the observance of 
every form required by French law ® and in the presence of the 
consul of United States. The marriage is valid. 

D., an American citizen, and M., aSpanish lady, under no in- 
capacity whatever, are married, in 1872, within the precincts of 
the United States legation at Paris, before the American minis- 
ter, without observing any of the formalities required by French 
law. The marriage is invalid in Spain, in France,‘ and probably 
even in the United States,° because according to an universal 


1 See A. Dicey et E. Stocquart, 
Statut personnel, I., 277. A. Weiss, 
Traite elementaire de droit international, 
p. 478 (2d ed.), and the advice of 
Dr. Koenig (Berne) in Re Trafford v. 
Blanc, Journal de droit international 
privé, 1885, p. 275; Bar, Das Interna- 
tronale Privat und Strafrecht, § 115. 

2 See Emile Stocquart, Le privilege 


@exterritorialité; Revue de droit interna- 
tional, XX. 264. 

8 See 23 Am. Law Rev. 778. 

4It might be held valid by the 
French courts, if both parties are 
Americans, 

5 See, Ibid. 292; also Papers Relating 
to the Foreign Relations of the United 
States, transmitted to Congress, 1875, 
vol. 1, p. 142. 
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principle of international law, the fiction of exterritoriality can- 
not be pressed so far as to convert all marriages in a legation 
into marriages made on the soil of the country the diplomatic 
agent represents; it cannot cover strangers or even guests visit- 
ing the embassy in order to be married, and the French courts 
hold, for the validity of such a ceremony, that both parties must 
belong to the nationality of the minister or ambassador.? 

D., a British subject, and M., a Spanish lady, are married at 
the British Embassy at Paris according to the rites of the church 
of England. The statutes 4 Geo. 4,c. 91, and 12 and 13 Vict. 
68, provide modes in which (independently of the lex loci) a 
British subject may contract a valid marriage in a country not 
forming part of the British dominions. When one of the par- 
ties is a British subject, such a form of marriage is held valid in 
England, although, according to French law, it is null and void 
in the sense that the marriage has no legal existence at all. 
Therefore, the forms required by the lex loci celebrationis not 
having been observed, the marriage will be held invalid in Spain 
and perhaps every-where else, except in Great Britain. : 

D., a Belgian subject, and M., a Spanish lady, are married at 
Cairo, in Egypt, by the Belgian consul, according to Belgian law. 
The marriage is valid in Spain as well as in Belgium, because 
the forms required by the law where the ceremony took place 
have been complied with. By an act of May 20th, 1882, prom- 


% ulgated in Belgium, the Belgian consul, residing in certain speci- 


fied countries, is duly authorized to marry parties belonging to 
ifferent nationalities, providing the future husband should be a 
Belgian subject.? 

D., a Spanish subject, and M., a German lady, are married in 
Peru, by the German consul, according to the German acts of 
May 4th, 1870, and February 6th, 1875. 

This union, although undoubtedly valid in Germany ° will not 


1 See Revue de droit international, 3 The German Acts, differing from 


XX. 268, 269. the French and Belgian law, give to 

2 See Emile Stocquart, Commentaire German consuls, specially authorized 
de la lot du 20 Mai, 1882, p. 38,asto by the Chancellor of the Empire, the 
the validity of such a marriage, accord- power to marry parties where the 
ing to the principles of international future wife alone belongs to the Ger- 
law. man nationality. 
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be recognized in Peru, where marriage is considered as a holy 
sacrament, and for the validity of which the prescriptions of the 
ordinance of the Council of Trent have to be strictly observed.' 
Probably such a marriage would be considered null in Spain. 

Secondly. The parties must have the legal capacity to marry 
each other, according to the Spanish laws (con arreglo 4 las leys 
espagnolas. ) 

This principle is in opposition to the English common law, by 
which the capacity of each of the parties to a marriage must be . 
judged by their respective laws of domicil,? and it is also in op- 
position to the decisions of the American courts, which hold 
that the capacity or incapacity to marry depends generally on 
the law of the place where the marriage is celebrated.’ 

The operation of the rule may be illustrated as follows : — 

D., an American citizen, and M., a Spanish lady, under no in- 
capacity, and the latter with due consent of her parents, are 
married in the United States according to the laws of the State 
where the ceremony takes place. The marriage is valid in both 
countries. 

D., an Italian subject,and M., a Spanish lady, age fourteen, 
are married in Italy according to the forms required by Italian 
law. The marriage is valid in Spain and also recognized by the 
Italian courts. According to Italian law, the capacity of each 
of the parties to a marriage is to be judged by the laws of their 
respective countries. 

As before stated, the legal age is, in Spain, for women twelve 
years, but in Italy, it is fixed at fifteen.® 
So many conflicts are provoked by the peculiarity of the 


1 See A. Dicey et E. Stocquart, Le 
Statut personnel, t. Il., p. 50. 

2 Dicey, The Law of Domicil, p. 202; 
Phillimore, Commentaries upon Inter- 
national Law, 1V. CCCCXXXIIL., p. 
810. (3d ed.). 

8 Story, Commentaries on the Conflict 
of Laws, p. 114 (8th ed.); Wharton, 
A Treatise on the Conflict of Laws (2d 
ed.), § 165; Yacobs, A Treatise on the 
Law of Domicil, 3 36. 

4 The doctrines adopted by French, 


Belgian, Dutch and Italian tribunals 
hold that the civil rights, and especially 
the capacity of a person, are to be de- © 
termined by the law of the nation or 
State to which he belongs by citizen- 
ship or allegiance. This view has been 
formally embodied in the Italian code, 
which enacts that ‘ the status and the 
capacity of persons and family relation- 
ships are regulated by the law of the 
nation to which they belong.” 

5 See 23 Am. Law Rev. 779. 
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Spanish law that it is possible to be legally married in two dif- 
ferent countries and the children to be legitimate. The children 
of such a marriage may be entitled to the whole real and personal 
estate of the father in the United States, and yet be legally unable 
to claim any thing according to Spanish law. The Massachusetts 
and Kentucky doctrine escapes from these incongruities and ap- 
pears to be founded upon a liberal basis of international policy. 
A marriage in those States is valid when solemnized in a place 
where it is lawful, although forbidden by the laws of the State 
to which the parties belong and are domiciled.! 

So far as concerns the United States, wrote Francis Wharton, 
our national policy in this respect is to sustain matrimonial 
capacity in all cases of persons arrived at puberty and free from 
the impediment of priorities. This is no novelty, for it is based 
on the common law of Christendom, which was brought to this 
country by its settlers ; noris it a mere doctrinaire scheme, since 
its maintenance is inwrought both with our national growth, our 
national integrity and morality.” 

Judge Story says, supposing France chose to declare null any 
marriage contracted in conformity with the laws of the State 
where it is celebrated. In disregard of the French law, the 
foreign country has an equal right to declare such marriages 
valid and refuse to submit to the dictation of France and treat 
those claims as an usurpation, founded on injustice and disregard 
to the true duty and policy of all civilized nations in their inter- 
course with each other. Aswe have seen hereabove, English 
courts maintain the same view, and consider the consent of par- 
ents as part of the ceremony or form of the marriage, but hold 
that the validity is in no degree affected by the want of such 
consent. 

The great advantage we find in the American doctrine is the 
simplicity of its principle, securing all nations against mutual 
embarrassments and confusion, a state which necessarily arises 
from local municipal restraints and prohibitions. 


1 Medway v. Needham, 16 Mass. 2 Wharton, A Treatise on the Con- 
157; Dannelli v. Dannelli, 4 Bush, flict of Laws, § 165. 
(Ky.) 51. 8 Story, §124a. 
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D., an American citizen, and M., a Spanish lady, age 19, with- 
out her father’s due consent, are married in the United States, 
The marriage is null in Spain, where M., on her return, will be 
liable to an imprisonment for a period not less than six months 
and a day, and not exceeding six years. 

D., formerly a Spanish priest, and M., a Spanish lady, under 
no incapacity, are married in the United States. The marriage 
is invalid!’ M., returning to Spain, may marry another hus- 
band. 

D. and M., Spanish subjects, are sentenced for criminal 
conversation by a Spanish court. M. becomes a widow and is 
married to D., in France, by the ** Maire’’ of Bordeaux, who 
ignores the former sentence, but performs the ceremony ac- 
cording to French law. Such a marriage would be held null in 
Spain.‘ 

II. The decrees of February, 1875, contain no proviso modi- 
fying, on those points, the law of 1870. Article 2 of the com- 
plementary instructions of same date enacts only that marriages 
celebrated abroad between two Spaniards, or between a Spaniard 
aud a foreigner, shall be inscribed in the books of the resident 
ambassador or consul. 

III. The code contains some dispositions in cases of conflict, 
but the general principles laid down by previous acts remain 
unaltered on the subject. 


The Spaniards, following the example of the Italians, French 


1 According to the latest decision 
of the French Court of Cassation, such 
marriage would be held valid in France, 
if contracted by a French priest. See 
(a) Civil marriage, note 2, page 85, ante. 
In Belgium it could not be disputed. 
If contracted in England, it seems, 
it would be declared valid also. ‘* Al- 
though there is no decided case” on 
this point, writes Mr. Westlake, “I 
think it may be stated with confidence 
that an incapacity to marry imposed 
by personal law in virtue of religious 
vows or orders would equally be dis- 
regarded, in the cases of a person sub- 


ject to it seeking to marry in En- 
gland. * * * No principle of En- 
glish policy can be deemed to be more 
stringent than that which would refuse 
to exclude a whole class from the pos- 
sibility of marriage.’? A Treatise on 
Private International Law (2d ed.), 
§ 19, p. 55. 

2 As to the validity of such mar- 
riages, according to French and Bel- 
gian law, see A. Dicey et E. Stucquart, 
Le Statut personnel, I1., p. 154, note(1); 
also hereabove MARRIAGE, note 
(10) and Journal de dr. internat. privé, 
1889, p. 719. 
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and Belgians, are ruled abroad by their own laws as far as ca- 
pacity and status are concerned (art. 9). 

The forms of contracts are governed by the law of the country 
where they are made. 

If made abroad before a Spanish diplomatic agent or a Span- 
ish consul, the form must comply with the requisites of Spanish 
law (art. 48). 


EmILe Strocguart. 
BRUSSELS, BELGIUM. 
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NOTES. 


A Worp wit ovr Contrisurors. — Let us in beginning a new volume 
have a word with those learned gentlemen who favor us with contribu- 
tions. And first, let us say that while we are glad to receive those 
favors, we receive many more than we can publish. From the mass 
which we receive we have to make such a selection as our time and 
judgment will permit, having reference to the supposed wants of our 
readers. The fact that we reject contributions does not therefore con- 
vey a necessary implication that we do not regard them as worthy and 
suitable under other circumstances. A second observation is that we 
do not want long contributions. They will not be read. <A judicious 
and discriminating writer will keep his article down to ten or fifteen 
pages, if he can. The shorter it is, the greater the chance of its being 
read. As a general rule, the substance of the articles which we publish 
could be stated in a much smaller space than that which the authors have 
taken. A third observation is that we do not care for so much text- 
book articles. We are persuaded that there is no special desire for 
such articles on the part of our readers. We wish to reserve our 
columns for the discussion of live topics —of disputed questions in 
jurisprudence; and those who send us well written articles upon such 
questions will get the preference over those who send us text-book articles. 
A fourth observation is that we do not care for contributions which are 
tendered simultaneously to other legal publications. We have had sev- 
eral experiences in this direction. One gentleman personally solicited of 
us the publication of an article, to which, after much hesitation, we con- 
sented. After we had put it in type and sterotyped it, it appeared in 
another legal publication, and we therefore felt it our duty to cancel it. 
Another contributor actually published an article twice before tendering 
it to us, which fact he did not communicate to us, and after we had 
published it, then demanded of us permission to publish it a fourth time 
in another publication, — stating to us certain reasons why he thought 
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he had had the right so todo. We do not care for such contributors 
or for their contributions. Finally, we wish to make this periodical the 
means of an exchange of the views of the best thinkers of the legal 
profession, on and off the bench. We shall welcome contributions 
from such thinkers, when they relate to timely topics. Moreover, we 
are always glad to receive suggestions from our subscribers as to the 
conduct of this publication. 


Cuicaco’s Court-Hovuse. — Our neighbors of Chicago are troubled 
about their Federal building, which is cracking to pieces and filling with 
sewer water. It was a corrupt and discreditable job, and was so noted 
by the press of the country at the time when it was built. We sympa- 
thize with our Chicago friends sincerely; but have to add that if they 
are tired of their court-house, they can have ours, dirt and all. We 
will send it to them in time for their Columbian exhibition. 


DecREASE OF CRIME IN EnGitanp. —In charging the grand jury at 
Warwick, in England, Lord Coleridge recently stated that his experi- 
ence showed him that, with a largely increasing population, there was 


a largely decreasing number of criminals. Referring to this matter, the 
Law Journal (London) says: — 


* There is no doubt of the fact of the diminution of crime, in the country dis- 
tricts at least. The very light calendars at most of the smaller assize towns 
afford ample evidence of this. As to the causes, there may possibly be different 
opinions, but probably the progress of the temperance movement has had much 
to do with bringing about the desirable result.”’ 


An Internationa Coprricut Law. — The bill granting a copyright 
to foreign authors has passed our Federal House of Representatives, 
and is likely to become a law. The matter had attracted general at- 
tention abroad, and would have been a subject for general congratula- 
tion but for the fact that we have thrust into it a piece of our characteristic 
American meanness, by making it a condition that no foreign author shall 
enjoy a copyright of his book in this country unless it is printed here. 
The British author therefore gets an American copyright with the addi- 
tional burden of having to reprint it in the States. It has been sug- 
gested that a result of this will be that British authors, desirous of ob- 
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taining double copyrights, will insist upon their works being first printed 
in the States, where also the English edition will be struck off, unless 
plates or stereotypes are taken and transferred to England for the im- 
pression. In either case the handiwork of the English compositor will 
be rendered unnecessary. Retaliatory measures are of course threatened 
on the other side, and they may find their way into the international 
copyright bill which is now pending before Parliament. 


Honors or tHE Law. — There are certain attorneys practicing in one 
of our territories who are fond of polysyllabic words, and the witnesses, 
being ignorant, for the most part, of the English language, fail to 
‘* catch on,’’ so to speak. Under a recent act of Congress it is a juris- 
dictional fact whether or not the defendant is citizen of an Indian tribe. 
An attorney for the defense in a criminal case asked the witness the 
question, ‘‘ What is the nationality of the defendant?’’ The somewhat 
startling answer came: ‘‘ Well, sir, it is mostly cow-punching.’’ In an- 
other case, which was a trial for malicious mischief, a witness was asked 
whether the wound inflicted on the animal interfered with its ‘‘ locomo- 
tion.’”’ The lucid answer was, ‘‘ It wasn’t shot in the locomotion; it 
was hit in the flank.’’ 


Tue Raitway AND Corporation Law JouRNAL announces, in its issue 
for December 27th, the retirement of the Mr. Cuartes F. Beacn, JR., as 
its editor, who gives way to Mr. Way anp E. Bensamin, of the New 
York Bar. Mr. Beach has conducted that publication, during the four 
years of its existence, with vigor and skill. He retires with the respect 
and good-will of his editorial brethren. Mr. Benjamin is a new man, 
but has already done something toward making himself known to the 
profession, through his edition of Chalmer’s Digest of the Law of Bills 
of Exchange, a second edition of which has lately been published. The 
Railway and Corporation Law Journal seems to have been a happy 
thought. It fills a considerable want. We find it among the most use- 
ful of our exchanges. 


Tue Beurime’s Sea Question. — We have not followed the corre- 
spondence between Lord Salisbury and Mr. Blaine on the difficulty ex- 
isting between Great Britain and this country in respect of the sealing 
question in Behring’s Sea; but from summations of that correspondence 
in the newspaper press, we infer that it stands about this way: Great 
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Britain fully concedes to us all rights in respect of Behring’s Sea which 
Russia had, but denies that Russia ever had nor could convey to us a 
right to prohibit sealing in the open sea beyond the marine league, or 
the right to seize the ships of other nations engaged in such sealing. 
Lord Salisbury also asserts that our government has molested and seized 
British sealers for sealing in non-territorial waters, and he proposes that 
our responsibility for such seizures shall be settled by arbitration. Mr. 
Blaine does not accept the offer to arbitrate this narrow question alone ; 
but proposes that the arbitration shall determine, not only the precise 
extent of the rights which we acquired from Russia, but also what rights 
and powers ought to be conceded to us for the protection of the life of 
the seals in those waters. If this is a correct statement of the corre- 
spondence, there ought not to be any great difficulty in coming to a 
settlement of the question, between two nations equally desirous of 
justice and peace. Mr. Blaine, it is conceded, does not hold to the un- 
tenable mare clausum theory, as a proposition of the international law. 


Mr. Justice Brown. —In the appointment of the Hon. Henry B. 
Brown, of Detroit, to be a Justice of the Supreme Court of the United 
States, the President made an appropriate Christmas gift to the country. 
At the time of his appointment Justice Brown was Judge of the District 
Court of the United States for the Eastern District of Michigan. His 
appointment is in line with the policy, which the President has pursued 
in several other appointments, of promoting deserving Federal judges. 
Mr. Justice Brown now succeeds to a position which his learning, ex- 
perience, and natural talents qualify him to fill. He has been for fifteen 
years holding the position of a Federal judge, doing duty most of the 
time in the Federal Circuit Courts in various districts, from Michigan 
to Tennessee. During that time he has written many scholarly opinions, 
which have marked him out as well deserving of such a promotion. 

In referring to his appointment the newspapers have republished 
the fact that he was a candidate for the vacancy which was filled 
by the appointment of Mr. Justice Brewer; and that Mr. Justice 
Brewer, on being solicited to become a candidate for the office, wrote 
a letter to a friend, declining to do so, in view of the candidacy of 
Judge Brown, who was an old friend and college mate of his. Ina 
former number of this Review we adverted to this fact, and also stated 
that one of the editors of this publication had in his hands a personal 
letter from Judge Brown, in which he expressed precisely the same sen- 
timent toward Mr. Justice Brewer. The circumstance is honorable to 
bothmen. The letter written by Mr. Justice Brewer fell into the hands 
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of the President and attracted his attention to that gentleman, and is 
said to have been one of the circumstances which induced his nomina- 
tion. 


Several biographical sketches of Mr. Justice Brown have appeared in 
the newspapers since his appointment. We select the following brief 
sketch, which we find in the Chicago Legal News : — 


“‘ Judge Brown was born at Lee, Mass., March 2, 1836, where his father was a 
manufacturer. He graduated from Yale University in 1856, having for his class- 
mates Chauncey Depew, Judge David J. Brewer and others, who have since ob- 
tained national reputation, At the close of his college course he spent a year in 
Europe, traveling extensively on the continent. Returning he began his law 
studies at Hartford, Conn., but received his degrees from the Hartford law 
department. In 1859 he went to Detroit and entered the office of Walker & 
Russell. In April, 1861, he was appointed. Deputy United States Marshal and 
Assistant District Attorney. His connection with the latter office continued 
until 1868, when Gov. Crapo made him judge of the Wayne Circuit Court, to 
fill a vacancy caused by the resignation of C. L. Walker. At the election of 
Judge Cutchen to this place Judge Brown entered into partnership with John S. 
Newberry and Ashly Pond, remaining with the latter until March, 1875, when he 
was appointed by President Grant judge for the Eastern District of Michigan, 
Politically Judge Brown is a Republican.”’ 


ADULTERATION OF Foop anp Drink. — The legislatures which assemble 
this winter, if they desire to do something for the real benefit of their 
respective States, should give their attention to the subject of the adul- 
teration of food and drink. The law in America on this subject is 
shamefully lax, and its execution is weaker than the law itself. A single 
instance under this head demands attention. It is the constant practice 
of wine-bottlers, especially in St. Louis, to use leaden shot in cleaning 
their bottles before refilling. It is well known that lead is a slow and 
insidious poison, and the practice in this instance is not less dangerous 
because its results are notimmediately perceptible. In the wine-growing 
countries of Germany, laws exist prohibiting the cleaning of wine bottles 
by leaden shot, and wine-bottlers are obliged to use pellits of porcelain 
which are manufactured for the purpose. The temperance fanatics will, 
of course, say that those who drink wine ought to be poisoned, and that 
the legislature ought not to trifle with the subject of keeping poison out 
of a substance which is of itself the rankest poison. They will attempt 
to lay the axe at the root of the tree, and to prohibit wine-selling and 
consequently wine-drinking entirely. But our California wines, if 
properly put up, are not only cheap but wholesome, and those whodrink 
them are better people than the temperance fanatics; because, assuming 
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that other things are equal, they have more sense. They have a right 
to insist that they, and other members of the public addicted to their 


habits, should be protected against the introduction of poisonous sub- 
stances into what they drink. 


Texas Att Riecnt. —A valued friend, W. M. Rust, Esq., has writ- 
ten to us from Seguin, Texas, to correct an error, into which we fell in 
our former issue, in speaking of a statute of that State, making it 
justifiable homicide for a man to kill another when caught in adultery 
with his wife.! We stated that the statute made no exception in the 
case where the husband connives at the wife's adultery. Our learned 


correspondent quotes to us the language of the statute, which is as 
follows: — 


“ Art. 567. Homicide is justifiable when committed by the hasband upon the 
person of any one taken in the act of adultery with the wife, provided the killing 
take place before the parties to the act of adultery have separated. 

“ Art. 568. Homicide cannot be justified by reason of the existence of the cir- 
cumstances spoken of in the preceding article, where it appears that there has 


been, on the part of the husband, any connivance or assent to the adulterous 
connection.” 


We fell into the error from reading a decision in the Texas Appeal 
Reports, where the court extend the statute by holding that it applies 
to a case where the circumstances are such that the slayer has rea- 
son on able ground to believe that the person slain had been, immedi- 
ately previous to the time of the killing, in the act of adultery with the 
slayer’s wife.? 

Our learned correspondent alludes to the fact that much is published 
concerning lawlessness and crime in Texas, but adds that it is not the 
fault of her statute law. We do not understand that, considering the 
situation of Texas, its wide expanse of territory, the mixed character of 
its population, — white people from all of the other States, native and 
foreign, Indians, Negroes, Mexicans and Mestizoes, — that crime is more 
frequent or less repressed than is to be expected under such circum- 
stances. The majority of the inhabitants of Texas are high-minded, 
law-abiding, enterprising and progressive. Texas achieved her inde- 
pendence by the most incomparable valor and suffering. After remain- 
ing for a time an independent republic, she voluntarily ertered the " 
American Union, and in so doing added an empire to our domains. 


1 24 Am. Law Rev. 1006, 1007. 2 Price v, State, 18 Tex. App. 474. 
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Since she became a member of the great republic, her progress has been 
such that, before the statistics of each decennial census can be compiled, 
they cease to represent the state of her population and industries, 
She has produced soldiers, statesmen and judges of no mean character. 
Among her judges her Lipscomb, her Wheeler, her Roberts, not to 
mention others, may be alluded to, as judges who have left an indelible 
impression upon the jurisprudence of the country. Her present judges 
are not in any sense under the thumbs of great corporations or com- 
placent to the power of money; nor are they, on the other hand, 
swayed by popular clamor; but they proceed, in a straightforward 
and honest way, to exercise their high trust for the purpose of doing 
justice; proceeding according to established precedents when they 
can, and wholly disregarding such precedents wherever they have be- 
come the means of injustice. The judicial reports of Texas are very 
much sought after in other States, and it is to be regretted that they 
cannot be afforded at a lower price. ‘‘ Texas is all right.’’ 


Krevtzer Sonata. —The attempt of the post-office department to 
exclude one of Tolstoi’s celebrated books, called ‘‘ Kreutzer Sonata,’’ 
from the mails, resulted in the very object which it was intended to pre- 
vent, —in giving an enormous circulation to the book. It is justto Mr. 
Wanamaker to say that the act was not his, but that it is to be laid at the 
door of one of his lieutenants. The result was that all the opposition 
newspapers raised a howl against what was called the Puritanism, the 
Sunday-schoolism, the prudism, and the goody-goodyism of the post- 
office department. The book was talked about by every newspaper 
from one end of the country to the other, and the public curiosity to see 
it and read it was thus greatly excited. The result was that retail mer- 
chants purchased and sold, at twenty-five cents a copy, enormous num- 
bers of it, without having to distribute it through the mails. The ac- 
tion of the post-office department, whereby it brought about the very 
result that ought to have been prevented, namely, the circulation of 
the supposed obscene book, was as idiotic as that of the Southern lead- 
ers in Congress before the war, when they got up a howl against 
Helper’s book, which gave it an enormous circulation, —so great that 
the printing presses could not supply the demand. It was asstupid as 
the act of Lord Eldon, in the celebrated case where Lord Byron’s publish- 
ers applied for an injunction against another publisher who was pirating 
Byron’s drama called ‘‘Cain.’’ The defense was that the drama was con- 
trary to the Holy Scriptures, and therefore an immoral or blasphemous 
publication, and that equity would not lend its aid toward protecting 
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literary property in such a work. Lord Eldon took the book home and 
read it, and then came into court and announced that, having read it, he 
was of opinion that it was contrary to the Holy Scriptures; and he there- 
fore refused to enjoin its publication! The effect of his decree was to 
allow the defendant to print and sell as many copies of it as his cupid- 
ity should tempt him to do, without the burden of paying a royalty to 
its author. A ray of common sense has been thrown upon the drivel 
concerning Count Tolstoi’s book, by Judge Thayer, of one of the State 
courts in Philadelphia. Some one had been proceeded against crimi- 
nally in his court, under a Pennsylvania statute against the circulation of 
obscene literature, for circulating ‘‘ Kreutzer Sonata.’’ Judge Thayer, 
following the example of Lord Eldon, read the book, and came to the 
conclusion that, whether it was an obscene book or not must be tested 
by its general scope and purpose. He found that its general scope and 
purpose were not to inculcate immorality or to diffuse obscenity, but the 
reverse. He evidently did not have a very high opinion of Count Tol- 
stoi’s philosophy, but he refused to adjudge that the defendant could be 
held guilty, under the Pennsylvania statute, for circulating the book. 
Tolstoi belongs to what is called the realistic school of writers: he 
callsaspadeaspade. He writes with brutal coarseness concerning those 
things which the sentiments which have been called into life by our mod- 
ern civilization induce us to conceal. But his professed object is to 
hold up vice and immorality in their most abhorrent colors. He com- 
mences with a quotation of the words of Jesus that ‘‘ whosover looketh 
on a woman to lust after her, hath committed adultery with her already 
in his heart.’’?! Heends his book with the same quotation ; and he de- 
mands that this celebrated denunciation shall be applied to every man 
in respect of his own wife. There is no more sense in this extravagant 
transcendentalism than there is in the braying of a herd of wild asses 
upon an Asiatic desert. The reader of his book hesitates between the 
conclusion whether he is an enormous knave or an enormous fool. But 
taking the whole book together, it cannot be said that it is a lewd or 
obscene book. Any principle of criticism that would so denounce it 
would exclude many books which have been excepted by mankind 
out of this denunciation. Passages might be extracted from the Bible 
which, if quoted by themselves, could not lie on a drawing-room 
table; and we believe that George Francis Train was convicted ina 
court of New York, in a criminal prosecution, for circulating obscene 
literature, where his offense consisted in collecting a number of pas- 
sages from the Bible and printing and circulating them in the form of a 


1 Matth. v:23. 
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pamphlet. The history of this attempt to suppress the circulation of 
** Kreutzer Sonata ’’ illustrates the fact that it is not always safe for one 
portion of the people to undertake to prescribe what another portion 
shall not read. The Russian police undertake to dictate to the 
people what they may and what they may not read; but we do not want 
such system in this country, and will not have it. 


Work For tae LecisLtatures: REGULATION OF THE CONTRACTS OF 
Carriers. — If government has any proper office to perform it is to 
arbitrate between the strong and the weak. Several State legislatures 
convene this winter, and they should give attention to the question of 
regulating the business of common carriers. Many judicial courts have 
deplored the establishment of the rule which permitted carriers to con- 
tract against their common-law liability. The State should prescribe a 
form of a bill of lading applicable to all carriers doing business within 
the State, and should also provide that no contract, aside from that pre- 
scribed, should be of any validity. It should not be hastily done, or 
without careful inquiry, or without due regard to the rights of the car- 
rier. But if any legislative committee takes hold of the subject with 
a real sense of justice, and gathers before them copies of the contracts of 
shipment which the railroad companies every day impose upon the pub- 
lic, especially in the case of the shipment of live stock and of fragile 
articles, they will see that these public agents, in whose behalf the right 
of eminent domain has been granted and exercised, habitually commit 
the grossest outrages upon the helpless distributive public who are 
obliged to resort to theiraid. If the legislatures see fit to allow the rule 
to stand which permits common carriers to impose upon shipper’s con- 
tracts by which the carriers absolved themselves from their liability of 
insurers, under which they stand by the principles of the common law, 
then those legislatures should consider whether an act is not necessary 
fixing the burden of proof, in the case of loss or damage, upon the 
shoulders of the carriers. The Supreme Court of Missouri, in the 
recent case of Witting v. St. Louis & San Francisco R. Co., have de- 
cided that, while a common carrier cannot by contract exonerate itself 
from negligence, yet the burden of showing negligence is in all cases 
upon the plaintiff. In some cases, and such was the case before the 
court, the rule works no particular hardship upon the shipper. The 
case was that a shipper had shipped a marble soda fountain in a crate in 
a railway car from a distant point to St. Louis; thatit was in good order 
when loaded into the car, and that, when delivered to him or to his 


agents at the point of destination, it was broken to pieces. The Supreme 
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Court held that, while the burden of proving negligence was upon the 
plaintiff, yet he sustained this burden by showing that he delivered the 
article to the carrier in good condition and that the carrier redelivered 
it in a broken and damaged condition. This is all that any one could 
desire as the rule for such cases. But great difficulties will attend the 
application of this rule in many other cases. In fact in many cases it 
will leave the shipper totally without remedy, and will hence lead to the 
grossest injustice. Take, for example, the case where goods are de- 
livered to a marine carrier, and the bill of lading contains an exception 
of perils of the sea. The plaintiff sues for the failure of the carrier to 
deliver the goods at their destination, according to the contract. The 
carrier sets up that they were lostin ashipwreck. Under this rule the 
burden is then shifted upon the shipper to prove that, notwithstanding the 
peril of the sea, there was negligence on the part of the carrier or his 
servants in navigating the ship; that there was a lack of good seaman- 
ship; that the ship had not a good bottom; that it was not well fitted 
out, or that negligence of some sort supervened which, notwithstanding 
the storm or the marine casualty, led to the disaster. Such proof is in 
almost every case beyond the reach of the shipper, and the rule in every 
such case leaves him practically helpless. The carrier may, under such 
bills of lading, intentionally run his vessel aground under stress of 
weather and excuse himself from all liability, — leaving the shipper to 
prove, if he can, by the mouths of the carrier’s own servants that there 
was not good seamanship, or that the vessel was not seaworthy, or was 
not properly supplied. While the State legislatures have no power in 
respect of carriers at sea, it is to be observed that the same situation is 
presented where goods are lost on our inland rivers, and where they are 
lost in railroad accidents, or in fires which may or may not be the result 
of negligence. We have given to this subject an attentive study, as will 
appear by an article published in a former number of this Review.! 

To those legislatures who are not willing to restore the common-law 
rule by which a common carrier is liable as an insurer for losses or 
damage accruing otherwise than from the acts of God or the public 
enemy, who are yet willing to do justice, and who are not manipu- 
ated like putty by the railroad companies, we recommend a statute like 
the following: ‘‘ In every action against a railroad company or other 
common carrier, for damages for the non-delivery, breakage or other in- 
jury to goods intrusted to his or its care for carriage, if such railroad 
company or carrier defends on the ground of an exemption under a 
special contract with the shipper, and gives evidence tending to bring 
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the loss or damage within the peril excepted in such contract, the burden 
of proof shall be upon the defendant to show that, notwithstanding such 
excepted peril, there was no negligence on the part of itself, its agents 
or servants in the discharge of the duty which it had undertaken; and 
in every such case it shall not be necessary for the shipper to show more 
than the delivery to the carrier of the goods in a good condition and the 
failure of the carrier to deliver them at the place of their destination, 
or his delivery of them at such place in a broken or damaged condi- 
tion, — but the question of negligence shall be a question for a jury.” 

To those legislators who think that the common law of England and 
America, under which most of us have to live, is good enough for the 
railroad companies, we recommend the passage of the following statute: 
** Every common carrier of goods or passengers shall be liable for the 
performance of the duty which he or it undertakes, according to the 
principles of the common law ; and no contract between a common carrier 
and a shipper or passenger, whereby the common carrier attempts to 
limit such liability, whether in respect of his obligation to carry and to 
deliver safely, or in respect of the amount of damages to be recovered 
in case of his default, — shall be of any validity whatever.’’ 


Enp oF THE OriGINaL PackaGE. —In our last issue we referred to 
an extraordinary judicial aberration of two United States District 
judges, wherein they held that the Act of Congress known as the Wilson 
Act is inoperative in respect of State laws and constitutional ordinances 
existing at the time of the passing of that law, and that such State laws 
and constitutitonal ordinances will have to be reénacted in order to be- 
come valid thereunder, — for the reason that the Wilson Bill is not in its 
terms retroactive. We referred briefly to the grounds on which this 
conclusion proceeded, which were that the Original Package Decision! 
operated to abrogate all State laws and State constitutions imposing 
regulations upon the liquor traffic which were in their nature regulations 
of interstate commerce, or rather that they were ascertained by that de- 
cision to have been originally void to that extent. In other words, 
these two Federal judges reasoned, without saying so in express words, 
that the judicial decision operated as a repealing law, and that, as the 
reinstating Act of Congress was not retroactive in its terms, the State 
laws and constitutional ordinances which had been repealed by the Su- 
preme Court of the United States remained inoperative until reéstab- 
lished. As we noted at the time, an appeal was taken by the State of 


1 Leisy v. Hardin, 135 U.S. 100. 
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Kansas to the Supreme Court of the United States; and we now have 
the pleasure of acknowledging a copy of the printed argument of the 
Attorney-General of Kansas before the Supreme Court of the United 
States in that case. We comment upon the case with more freedom, 
because it has been advanced upon the docket of the Supreme Court, 
and will no doubt have been decided before this reaches the eyes of our 
readers. The brief or printed argument, to which we allude, of Mr. 
Attorney-General Kellogg, of Kansas, is also signed by Mr. R. B. 
Welch, County Attorney of Shawnee county, Kansas. It is one of 
those printed arguments which judges like to read. It takes up con- 
secutively three propositions which are understood to be raised upon 
the record. The first relates to the propriety of the action of the Fed- 
eral judges in discharging the prisoner on habeas corpus in advance of 
his trial in the State court, thus determining, in that summary mode, 
the whole question whether the liquors which he was endeavoring to sell 
were or were not put up in original packages within the meaning of the 
act. The position is learnedly and forcibly maintained, which we 
have long held forth in these columns, that the Federal courts have no 
more right, under the writ of habeas corpus, to invade State process 
and to interfere with the jurisdiction of State courts in cases where 
they have jurisdiction, than the State courts have to interfere with Fed- 
eral process and with their jurisdiction in cases where they possess it. 
Of course, he is addressing an argument to a tribunal which has un- 
fortunately upheld such power in the Federal courts while denying it in 
the State courts. He was therefore obliged to proceed with guarded 
language. We, as editors, dealing with public questions, are under no 
obligation to speak with bated breath. We say that the invasion of the 
jurisdiction of the District Court of Shawnee county, Kansas, by the 
Federal judges under the writ of habeas corpus was a shameful abuse 
of power. We also say that Chapter XIII of the Revised Statutes of 
the United States ought to be promptly amended by Congress, so as to 
restrain the use of the habeas corpus by the Federal judicatories to cases 
where it is necessary to use it in the supervision of Federal arrests, and 
in the protection of Federal officers and agents, — leaving the decisions 
of the State courts to the superintendence of the Supreme Court of the 
United States by writ of error, according to the regular course of jus- 
tice, under the Judiciary Act. 


ConsTITUTIONALITY OF THE WiLson Law.— The Attorney-General of 
Kansas, in the printed argument already alluded to, next addresses him- 
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self to the question of the constitutionality of the Wilson Law. 
law in question is as follows :— 


The 


*‘Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That all fermented, distilled or other 
intoxicating liquors or liquids transported into any State or Territory, or re- 
maining therein for use, consumption, sale or storage therein, shall, upon 
arrival into such State or Territory, be subject to the operation and effect of 
the laws of such State or Territory enacted in the exercise of its police powers 
to the same extent and in the same manner as though such liquids or liquors 
had been produced in such State or Territory, and shall not be exempt there- 
from by reason of being introduced therein in original packages or otherwise,” 


Mr. Attorney-General Kellogg shows that the present doctrine of the 
majority of the Supreme Court of the United States is that a police 
regulation of a State, which also amounts to a regulation of interstate 
commerce, is void, in the absence of congressional action or permis- 
sion,— on the theory that the non-action of Congress, under its power 
to regulate commerce among the States, is tantamount to a declaration 
on the part of Congress that such commerce shall be free and un- 
trammeled by State action. He then points out that that court has, no 
less than eight times, used language expressive of its opinion that it is 
competent for Congress to remove this restriction upon the States.' He 
further proceeds to show, by the debates in Congress upon the Wilson 
Bill, that Congress acted upon this suggestion of the Supreme Court 
in passing that bill. 

The Attorney-General of Kansas did not, of course, offer an apol- 
ogy for these strange judicial aberrations. He simply accepted them 
as the law of the court, until the court should see its way clear to hold 
otherwise. He was not called upon, for the purposes of the case be- 
fore him, to point out the fallacy of the doctrine that Congress can con- 
fer power upon the States. The question cannot be looked at from any 


1 Those declarations are found in 
five different places in the decision of 
Leisy v. Hardin, 135 U. S., at pages 
119, 123, 124 and 125. Such a declara- 
tion is repeated in Lyng v. Michigan, 
135 U. S., at page 167. Such declara- 


decision of Leisy v. Hardin (1385 U. 
S., at page 123), in the following lan- 
guage: ‘The responsibility is upon 
Congress, so far as the regulation of 
interstate commerce is concerned, to 
remove the restriction upon the States 


tions had been previously made in 
Stoutenburgh v. Hennick, 129 U.S. 
148, and also in the celebrated case of 
Bowman v. Railway Co., 125 U. S. 507. 
The most emphatic of these declara- 
tions is found in the original package 


in dealing with imported articles of 
trade within its limits, which have not 
been mingled with the common mass 
of property therein, if, in its judg- 
ment, the end to be secured justifies 
and requires such action.” 
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poiat of view without its being plainly seen that such a conclusion is 
untenable. If, as the Supreme Court of the United States holds, those 
State laws and constitutional ordinances which subject to seizure in- 
toxicating liquor, imported from other States and from foreign countries 
in original packages, are regulations of interstate or foreign commerce, 
and therefore void as trenching upon the exclusive power of Congress, 
then the Act of Congress known as the Wilson Bill amounts to an 
attempt to delegate to the States some of the power of Congress. But 
it is a fundamental principle of constitutional law that legislative power 
cannot be delegated. If, on the other hand, we reason from the stand- 
point that these State constitutional ordinances and statutes are valid 
police regulations, which the Supreme Court of the United States, in the 
erroneous exercise of its powers, misconceiving the intent and purpose 
of Congress in its non-action, have held to be invalid, and that it is the 
desire of Congress to reinstate them,— we have the equal spectacle of 
Congress attempting to confer police powers upon the States. Either 
course of reasoning drives the mind to the unavoidable suggestion that 
the Federal constitution has established a division of powers between 
the State governments and the general government, and that neither of 
these governments, by non-action or by aflirmative action, can confer 
any of the powers delegated to or reserved inthem tothe other. There 
was some sense in the old doctrine of Taney and four of his associates 
in the License Cases,! that, until Congress does exercise its power of 
regulating interstate commerce, the States are at liberty to exercise that 
power; but there is no sense in the modern doctrine that the States 
cannot exercise the power unless Congress confers the power upon 
them, by its affirmative and permissive action. A speech of Senator 
George, of Mississippi, quoted in the brief on which we are commenting, 
throws the question into the clearest light. And a speech of Senator 
Edmunds exhibits the weakness of the opposing theory, and must degrade 
the professional estimation of the capacity of that distinguished lawyer.? 


1 5 How. (U. S.) 554. although its mere terminology is not 

2 Senator Edmunds was driven to what I would have adopted, but in 
the weak argument that, in enacting substance it comes to the same thing, 
the law, Congress would not delegate Congress is undertaking to regulate 
power tothe States but would merely the traffic among the States of this 
employ the States as its agentto make thing, by saying: ‘ We employ the 
whatever regulation they might see fit. agency of the people through its leg- 
He said: “The objection that has islative authority, of the State of Mis- 
been made to this bill is, that we are  souri, for instance, to say whether it 
delegating it to a State. I deny the is wise to admit this thing in the com- 
proposition. I say that by this bill, munity that is there from the State of 
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The Supreme Court will now be bound, after Congress has acted 
upon its invitation by passing the Wilson Bill, to hold that law consti- 
tutional, and there is not the slightest doubt that it will do so. 

The Attorney-General of Kansas finally addresses himself to the ques- 
tion whether, the Wilson Bill not being retroactive, it is necessary that 
the statute of Kansas, under which the prisoner was prosecuted, should 
be re-enacted. Upon this branch of his argument we shall not dwell. 
The proposition is too silly for discussion. We could not justify to our 
readers the consumption of any time with it. The Attorney-General of 
Kansas was obliged to address himself to the discussion of it, in a re- 
spectful manner and with such gravity as he could command; because 
it was a question which had been decided adversely to the State of Kan- 


Illinois, or not.’ We say to the State 
of Vermont: ‘We employ you as the 
agent of Congress, in the regulation of 
this traffic, to determine whether the 
condition of things as to the State of 
public morals there will warrant that 
thing.’ Congress, therefore, instead of 
delegating a power, is exerting the 
same power in respect of internal com- 
merce that it has always exerted in re- 
spect of external commerce, to author- 
ize somebody to determine how and 
under what conditions this commerce, 
if you call it that, shall be carried 
on.”? (Cong. Record, May 21, 1890; 
vol. 21, No. 129, p. 5218.) It is just 
to Senator Edmunds to say that he 
is credited with taking a different 
positon in a speech before the Ver- 
mont Bar Association. He is reported 
to havesaid: ‘It has beena hundred 
years since the national government 
was formed out of the States and by the 
States, and for the first time in that 
hundred years has risen a question as 
to the extent and scope of functions 
that the States have hitherto exercised, 
and without the preservation of which 
the Union could not have been formed, 
for not a single State would have 
gone into it. We are told now that if 
the principle is carried out, it is not 
possible for a State, without the con- 


sas by two learned Federal District Judges. 


sent of Congress (and how Congress 
ever got the power, except in several 
instances named in the constitution, I 
am unable to say) — that a State can- 
not without the consent of Congress 
regulate its own internal affairs. I 
don’t believe that sort of doctrine is 
going to stand review in the courts.” 
He proceeded to declare his conviction 
that the people of the States should 
have the charge of the preservation of 
their own autonomy, whether it relates 
to traffic in drugs, dynamite or intox- 
icating liquors. ‘* Whatever restraints 
and regulations each State chooses 
to exercise, it is as indispensable, I 
think, for the safety of the nation 
as it is for the safety of each State, 
that each State regulate for itself 
in relation to such matters; each 
State must govern itself, and must 
have its own different policies and 
social institutions; each should have 
the inherent right to take care of 
itself in respect of such regula- 
tions.”? But, after all,’ he added, 
‘we need not give ourselves any great 
uneasiness. Though the Supreme 
Court has in this respect, in my opin- 
ion, invaded the rights of the States, 
theyare liable to review and revise their 
action, as they have often done before, 
and very wisely to.’”’ 31 Cent. L. J. 409. 


NOTES. lll 


Wiuam A. Beacn. —In a most interesting sketch of this great ad- 
voeate in the December number of the Green Bag, by Horace Russell, 
Esq., the following passage occurs: — 


“Such scholastic training as Mr. Beach had was obtained at Partridge’s 
Military School at Norwich, Vt. Upon leaving that school, he at once entered 
upon the study of the law in the office of his uncle, Judge Warren, and was in 
due course admitted to the bar in August, 1833. College-bred men are apt to 
think a college education an indispensable prerequisite to eminence in the 
higher walks of the forum; and certainly its advantages are not to be dispar- 
aged or depreciated. Yet many of the most eminent of the past generation of 
lawyers at the bar of New York had not such advantages. Charles O’Conor, 
Nicholas Hill, James T. Brady, John H. Reynolds, Roscoe Conkling, and Will- 
iam A. Beach (not to mention many others whose names at once rise to mem- 
ory) were conspicuous examples of great lawyers — not only profoundly versed 
in the technical learning, philosophy and ethics of the law, but pre-eminently 
great as forensic orators, remarkable for a style at'once copious and pure, pict- 
uresque yet chaste, and never offending against the canons of good taste — 
who had nota college training. Of course they had great natural powers, which 
were developed on the lines of their own individuality; of course, those pow- 
ers were trained somewhat by happy accident; of course they read widely and 
wisely; but may it not be that by early directing their minds to a specific ob- 
ject and pursuing it with a!l the enthusiasm and energy of youth, traizing their 
faculties to do as well as to acquire, and practicing the great professional arts 
of which college students sometimes only read, they secured a mental discipline 
and a development of their natural powers quite as valuable as they could have 
obtained at the university? College training sometimes develops the critical 
faculties, while it leaves the productive faculties all undeveloped. There is 
often more veneer than growth. Culture sometimes refines away vigor and 
destroys individuality. Many a man leaves his college with a wide acquaint- 
ance with whatothers have done, and without ability to do anything himself. 
He has watched the flight of other birds, but has never practiced the art of fly- 
ing. His despair of being able to produce anything like the masterpieces with 
which he is familiar prevents his attempting to do anything at all. Every well- 
trained man has learned more from his own mistakes than from almost any 
other source, The man who begins early to do the things he must do in 
his life-work, and gets his education by constant practice, and by the observa- 
tion of his own mistakes before it is too late to correct a settled fault, pro- 
vided he has good natural judgment to guide him, sometimes gets a mental 
discipline, a power of persistent application and the ability to accomplish the 
work he is called to do, not less useful and effective than he can get from the 
conventional curriculum of the colleges. However that may be, certain it is 
there were not at the American bar in the generation that is past, six men 
of better trained minds, greater power of sustained application to thought and 
study, more thorough knowledge of the law, as a science, and greater ability 
for profound reasoning and eloquent argument than the lawyers named above.” 


We had supposed, until reading this sketch, that Roscoe Conkling 
was a college-bred man. He used the English language with great 
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propriety —a talent which, it must be confessed is not always acquired 
in colleges —-and he also had at command an abundant store of Latin 
quotations for the purposes of elegant illustration, on forensic occasions 
where such illustration would not be wasted, — as witness his celebrated 
speech before the Supreme Court of the United States in the California 
Railroad Tax Case. There has been a criminal waste of the forces of 
youth in the so-called ‘‘ classical course ’’ of our American colleges and 
universities, chiefly in the study of Greek and the higher mathematics: 
in the study of Greek, where a modern language might better have been 
substituted ; in the study of the higher mathematics, where the same time 
and strength might better have been given to the physical sciences, es- 
pecially to those relating tothe human body. But, in view of the above, 
when compared with other illustrious examples, it cannot be affirmed 
that a college education either helps or hinders an American lawyer on 
the road to success. The lack of it on the one hand, and the possession 
of it on the other, did not prevent both Miller and Bradley from being 
great judges. The lack of it, on the one hand, did not prevent the 
great professional success of Charles O’Conor, nor did the possession 
of it, on the other hand, impair the matchless eloquence of Choate, 
Probably no lawyer who has entered upon his career without an easy 
knowledge of Latin has ever ceased to regret it; probably no one who 
has consumed five years of his youthful strength in mastering the Greek 


verbs and particles can fail to regret that that early thinking had not 
been devoted to the thinking of law. 


JvupGrEs wHOo Die In THE Harness. — Almost every day we are called 
upon to note the pathetic exampie of judges who died in the harness. 
Baron Huddleston was a very energetic judge, but he fell ill in August 
last while on circuit, and persevered in the line of his duty to the extent 
of having the grand jury brought to his room and charging them while 
lying in his bed. His soon after resumed work in court; but the news 
has now come to us that he is no more. Mr. Justice Miller, of the Su- 
preme Court of the United States, died suddenly, it will be remembered, 
of a stroke of apoplexy, after a severe tour of duty at circuit, at the age 
of seventy-four. If he had retired at the age of seventy, as he might 
have done, under full pay, he would doubtless have lived some years 
longer. Chief Justice Simpson, of South Carolina, died recently of 
disease of the heart. Lord Coleridge, while attending to his duties on 
the bench, was taken ill of acute gastritis, and had to be removed to his 
lodgings ; but his numerous friends in America will be glad to learn that 
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his ailment was transient, and that he is again in the harness with the 
prospect of many years of useful labor before him. The French judges 
never get so old but that they expect to live one year longer. 


Proposals TO HAVE A Great Rat_tway Trust. — The railroad com- 
panies, like the farmers, are not making enough money to suit them. 
They can no longer pay dividends on stock which has been watered to 
the extent of several times the cost of their plant. They are therefore 
agitating the question of how they are to remedy this unhappy state of 
things. Some of the suggestions which have been put forth are to the ef- 
ect that there should be established a gigantic railway trust, into which 
would enter all the competing lines. Mr. Charles F. Beach, Jr., who 
has just retired from the editorial chair of the Railway and Corporation 
Law Journal, has published in the Journal of Finance, and also in his 
own journal, a letter to Hon. Aldace F. Walker, Chairman of the Inter- 
state Railway Association, in which he advocates the establishment of 
arailway trust, on the oft tried plan of each company transferring a 
majority of the holdings of its stockholders to a central committee, who 
are to vote the shares so held at the corporate elections of each company, 
and thereby control the company, and who are to manage all the com- 
panies as one general railway system, thus dispensing with the superfluity 
of presidents of the respective companies, and saving that expense. The 
arrangement would also be beautiful so far as the stockholders are con- 
cerned, in that it would prevent all competition among the companies, 
and each would get his full proportion of what was wrung from the 
public. The scattered and distributive public would be helpless. They 
would be obliged to patronize the companies on their own terms. The 
legislatures of the States could not fix rates, and thereby relieve the dis- 
tress of the public, because the scheme contemplates an association of 
interstate railways only. Mr. Beach seems to overlook the obvious fact 
that perhaps every railroad company which would become a member of 
this trust is chartered under the laws of some State; that it is competent 
for the courts of that State to forfeit its charter for abuse or misuse of 
the franchises therein granted; and that it has become settled, so far as 
the judgment of several of the State courts can settle it, that such 
arrangements among corporations are good ground of forfeiting their 
franchises. The railroad companies would by this means simply secure 
a forfeiture of their franchises. This would not indeed work a destruc- 
tion of their property, but the owners would become liable as partners, 
or else it would have to go through a process of distribution and wind- 
ing up. 
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In his letter, on which we are commenting, Mr. Beach says: — 


“ While we speculate, and do nothing effective, and things go on from bad to 
worse, the mills of the gods are grinding out the undoing of the whole carrying 
enterprise as it is at present owned and conducted, and it will be under the 
supervision of the Secretary of the Interior, as a department of government, 
like the post-office, within a surprisingly short time, unless railway owners 
show, in future, more capacity than they have shown in the past for carrying 
the thing along on rational lines and to the reasonable satisfaction of the people 
who are supreme in this republican country.”’ 


Mr. Beach seems to forget that the surest way of securing govern- 
mental intervention is to adopt such an arrangement as he proposes, 
Other people engaged in producing, in manufacturing, in agriculture, in 
trade, must work under the disadvantages of competition. If any body 
of those engaged in any industrial pursuit can, by combining, lift them- 
selves above the law of competition, then the very fact that they can do 
this, of itself, invites governmental interference. It takes two men to 
makeabargain. In order to the goodness of every contract there must 
be two contracting parties, both sui juris and neither of them under 
duress. We will call them the buyer and the seller. If the seller can 
surround both himself and the buyer with such conditions that the buyer 
is bound to buy, and is also bound to buy upon such terms as the seller 
may dictate, then he has the buyer in a practical state of slavery. 
Whenever this condition of things comes about in any great trade, and 
especially in the business of a public carrier who exercises franchises 
granted by the public as a means of securing the public good, then the 
very fact invites and justifies governmental interference. 


Construction OF Statutes GivinG DamaGes aGarnst RalL- 
roaD Companies FoR Faiture To Fence. —If the horse or cow of a 
farmer strays upon a railroad and gets killed or injured, and he is 
obliged to go to law for his damages, he does not get compensation, even 
if he recovers double or treble the value of the animal lost. The rail- 
road company is equipped with a force of salaried lawyers, and has 
abundant means to pay court costs, the cost of transcripts of records, 
and other expenses of appeals. By the time the farmer has attended one 
trial held before a justice of the peace, one or two trials in the Circuit 
Court, and has paid the expenses of his lawyer for attending these trials 
and also for briefing his case on appeal to the Supreme or appellate 
court, — all that he recovers, even in case he recovers double damages, 
is eaten up and gone; and he gets nothing for his worry and trouble. 
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The legislatures of various States, recognizing the unequal situation in 
which he stands toward a powerful railroad company, have enacted that 
in such cases he shall recover double the damages he has sustained. 
One of these statutes has long existed in Missouri, and that part of it 
upon which we propose to comment is in the following language: 
‘‘ Every railroad corporation formed or to be formed in this State, and 
every corporation to be formed under this article, or any railroad cor- 
poration running or operating any railroad in this State, shall erect and 
maintain lawful fences on the sides of the road where the same passes 
through, along or adjoining inclosed or cultivated fields or uninclosed 
lands, with openings and gates therein, to be hung and have latches or 
hooks, so that they may be easily opened and shut, at all necessary 
farm crossings of the road, for the use of the proprietors or owners of 
the land adjoining such railroad, and also to construct and maintain 
cattle-guards, where fences are required, sufficient to prevent horses, 
cattle, mules and all other animals from getting on the railroad; and 
until fences, openings, gates and farm crossings and cattle-guards 
aforesaid shall be made and maintained, such corporation shall be liable 
in double the amount of all damages which shall be done by its agents, 
engines or cars to horses, cattle, mules or other animals on said road, or 
by reason of any horses, cattle, mules or other animals escaping from 
or coming upon said lands, fields or inclosures, occasioned in either case 
by the failure to construct or maintain such fences or cattle-guards. 
After such fences, gates, or crossings, and cattle-guards shall be duly 
made and maintained, said corporation shall not be liable for any such 
damages, unless negligently or willfully done.’’ The construction which 
the Supreme Court of Missouri early put upon this statute and subse- 
quently maintained illustrates a singular complacency to the railroad 
companies. That construction is that it has no application except in 
cases where the animal is killed by a direct collision with the engine or 
cars of the railroad company. The fact that the statute neither con- 
tains nor suggests such a limitation, but is drawn in language so broad 
that the intent of the legislature cannot be misinterpreted, — using, as it 
does, the words ‘‘all damages,’’ — has been of little import to the 
judicial mind. In point of reason, justice and sense, there cannot be a 
particle of difference between the case where cattle or horses get upon 
a railway track in consequence of the failure of the company to fence 
its right of way and are killed or injured by being frightened from the 
track by an approaching train, as where they jump down a steep em- 
bankment or into a culvert, and the case where they are killed by a direct 
collision with the train. In either case the proximate cause of the injury 
is the failure of the railroad company to fence its track. The distinction 
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between the two cases is a senseless refinement. It was started in Mis- 
souri in the case of Lafferty v. Hannibal &c. R. Co., 44 Mo. 291. That 
decision was rendered by the court when it sat at St. Joseph, where it 
was substantially without books: The only case which the court is able 
to cite in support of its extraordinary conclusion was the case of Rail- 
way Co. v. Hasket, 10 Ind. 409. In that case the words of the statute 
were, ‘shall be killed or injured by the cars or locomotive, or other 
earriages,’’ ete. These words, the Indiana court held, imported the idea 
of an actual collision; and there was some sense in this conclusion, al- 
though there was room for debate as to whether that was what the legis- 
lature really intended. No attempt was made by the Missouri court to 
analyze the language of the statute. No reason was or could be given 
for thus restraining its broad provisions. No such reason has been at- 
tempted in any one of the subsequent cases which have followed this 
strange judicial aberration.1 Two of these holdings strikingly illus- 
trate the senseless nature of this judicial invasion of the statute. In 
Lafferty v. Railway Co.,? the plaintiff’s horses got upon the defendant’s 
railroad track, and, becoming frightened by an approaching train, 
jumped down an embankment and were hurt, endeavoring to escape 
from the train. It was held that the plaintiff could not recover, be- 
cause the damages were consequential. In Seibert v. Railway Co. ,° the 
plaintiff’s horse got upon the defendant’s track, and, according to the 
defendant’s evidence, was frightened by an approaching train, so that 
it fell into a trestle of the defendant, and the servants of the de- 
fendant, in endeavoring to get it out of the trestle by means of a 
rope hitched to the engine, killed it. It was held that if this state of 
facts should be found by a jury, the plaintiff would not be entitled to 
recover. That the damages embraced in these two cases were in- 
tended to be reached and remedied by the legislature in passing the 
above statute, no honest mind can for a moment doubt. At the late 
conference of the Missouri judges this subject was discussed, and it 
was concluded that the statute ought to be so amended as to insert after 
the words ‘‘ on said road,’’ the words ‘* whether caused by direct col- 
lision with the engines or cars of such corporation or otherwise,’’ — so 
as to do away with the interpretation of the statute in the Lafferty case. 


1 The subsequent cases are as fol- following these decisions, are; Gilbert 
lows: Hughes v. Railway Co., 66 Mo. vv. Railway Co., 23 Mo. App. 65; Hesse 
825; Seibert v. Railway Co., 72 Mo.  v. Railway Co., 36 Mo. App. 163. 

565; Halferty v. Railway Co., 82 Mo. 90; 2 44 Mo. 291. 

Foster v. Railway Co., 90 Mo. 116. 3 72 Mo. 565. 

Decisions in inferior appellate courts, 
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Exputsion oF Mr. PARNELL FROM THE FREEDOM OF EDINBURGH.— 
The following press dispatch calls up some interesting recollections: 


«« EDINBURGH, Dec. 10.— The freedom of the city of Edinburgh, which was 
recently presented to Mr. Parnell, has been withdrawn. To-day, at a meeting 
of the municipal council, Mr. Parnell’s name was erased from the roll of 
burgesses.” 


A subsequent dispatch states that this action was unanimous. The 
inference is that the principles of the common law of England, in re- 
gard to what is called the freedom of a corporation, do not obtain in 
Scotland; but that in Scotland they proceed, according to the civil law 
methods, of trying a man behind his back and disfranchising him by 
an ex parte vote. Unless the freedom of the city of Edinburgh means 
nothing beyond a mere compliment, and what is worse a compliment 
which may become the future means of insult, the most offen- 
sive species of compliment —a compliment with a string to it, — the 
municipal council of Edinburgh have acted in a very indecent manner. 
In the celebrated decision of the King’s Bench in Bagg’s Case, when 
the court was presided over by Sir Edward Coke, it was resolved, in 
substance, that a member of a corporation can only be disfranchised 
for an offense against his duty as a corporator; consequently, that no 
freeman of any corporation can be disfranchised by the curporation, 
unless they have authority to do it, either by express words of the char- 
ter or by prescription. ‘‘ But if they have not authority, either by 
charter or by prescription, then he ought to be convicted by course of 
law before he can be removed. And it appears that, by Magna Char- 
ta, cap. 29, Nullus liber homo capiatur, vel imprisonetur, aut dissei- 
situr de libero tenemento suo, vel libertatibus, vel liberis consuetudi- 
nibus suis, etc., nisi per legale judicium parum suorum, vel per 
legem terre. And if the corporation have power, by charter or 
prescription, to remove him for a reasonable cause, that will be per 
legem terre ; but if they have no such power, he ought to be convicted 
per judicium parium suorum, etc. As ifa citizen or a freeman be at- 
tainted of forgery or perjury or conspiracy at the King’s suit, etc., or 
of any other crime whereby he is become infamous, upon such attainder . 
they may remove him. So, if he be convicted of any such offense 
which is against the duty and trust of his freedom, and to the public 
prejudice of the city or borough whereof he is free, and against his 
oath, —as if he has burnt or defaced the charters or evidences of the 
city or borough, or razed or corrupted them, and is thereof convicted 
and attainted, these and the like are good causes te remove him.’’? 


1 Bagg’s Case, 11 Co. Rep. 93, 98. 
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So far as concerns the grounds on which a corporation may expel a 
member, Bagg’s Case seems to have been greatly modified by the de- 
cision of Lord Mansfield in Rex v. Richardson.'!. This was a case of 
the amotion of an officer of the corporation, and Lord Mansfield stated 
the grounds of amotion as follows: ‘‘1. Such as have no immediate re- 
lation to his office, but are in themselves of so infamous a nature as to 
render the offender unfit to exercise any public franchise. 2. Such as 
are only against his oath and the duty of his office as a corporator, and 
amount to a breach of the tacit condition annexed to his franchise or 
office. 3. Such as are of a mixed nature, as being an offense, not only 
against the duty of his office, but also a matter indictable at common 
law.’’ But, although the case where these principles were formu- 
lated related to the removal of a corporate officer, they have been gen- 
erally accepted, in common-law jurisdictions, as furnishing grounds on 
which alone a member of a corporation can be rightfully removed.2 In 
the first of the three cases above catalogued by Lord Mansfield, offenses 
which have no immediate relation to the office, but are in themselves 
infamous, the officer cannot be removed unless there has been a previ- 
ous indictment and conviction of the offense; ‘‘ for,’’ as was said by 
that eminent judge, ‘‘ though the corporation has the power of amotion 
by charter or prescription, yet, as to the first kind of misbehaviors, 
which have no immediate relation to the duty of an office, but only 
make the party infamous and unfit to execute any public franchise, — 
these ought to be established by a previous conviction by a jury, accord- 
ing to the law of the land; as in cases of general perjury, forgery 
or libelling,’’ ete. In the second and third cases mentioned by Lord 
Mansfield, where the matter concerns the relation of the officer or mem- 
ber to the corporation itself, itis not necessary, in order to the power 
of amotion, that there should first have been an indictment and convic- 
tion in the ordinary course of law; because, in respect of these offenses, 
the corporation possesses the power of trial as well as the power of 
amotion. In all cases where a trial by the corporation is necessary, no 
expulsion is valid unless the member were previously notified of the 


1] Burr. 517. 

2 People v. Medical Society, 24 
Barb. (N. Y.) 571, 578; People v. New 
York Commercial Association, 18 Abb. 
Pr. (N. Y.) 271, 278; Leech v. Harris, 
2 Brewst. (Pa.) 571 (unincorporated 
associations); Com. v. St. Patrick 
Benevolent Society, 2 Binn. (Pa.) 
441, 448; Com. v. Guardians of 


the Poor, 6 Serg. & R. (Pa.) 469, 
473; Downer, J., in State ex rel. 
Chamber of Commerce, 20 Wis. 
63, 71; re-affirmed in Dickinson v. 
Chamber of Commerce, 29 Wis. 45; 
s.c. 9 Am. Rep. 544. See also Otto v. 
Tailor’s Union, 75 CaL 308, 314, opin- 
ion by Searle, C. J. 
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charges against him, and the time and place set for their hearing; un- 
less the corporation, or the corporate judicatory which tries the 
charges, proceeds on inquiry, and consequently upon evidence; and 
unless the accused has a fair opportunity of being heard in his defense.! 
From these authorities it is seen that, by the principles of the common 
law, before a member can be expelled from a corporation he must first 
be tried and convicted somewhere, either in the judicial courts, or before 
the corporation or its proper judicatory, of an offense which warrants 
his expulsion. As the municipal council of Edinburgh seem to have 
expelled Mr. Parnell without a trial, for the assumed offense of adultery, 
the query is, what safeguards are thrown around the ‘‘ liberties ’’ of a 
Scotch municipal corporation by the law of that country. We have 
much respect for Scottish character; but we seriously doubt whether 
this is not another spasm of virtue on the part of the ‘‘ unco’ guid and 
rigidly righteous,’’ whom the national poet of Scotland (and the poet of 
humanity) has embalmed in immortal verse. If a Scotch burgess can 
be removed for adultery, which is not even a misdemeanor by the com- 
mon law of England, it may become a serious inquiry how many bur- 
gesses there are in her leading municipal towns entitled to hold their seats. 
We doubt whether a quorum could be got together in the municipal 


1 Bagg’s Case, 11 Co. Rep. 93, 99; 
Fisher v. Keane, 11 Ch. Div. 353; Hop- 
kinson v. Marquis of Exeter, L. R. 5 
Eq. 63; Labouchere v. Earl of Warn- 
cliffe, 18 Ch. Div. 346; Wood v. Woad, 
L. R. 9 Exch. 190; Inness v. Wyle, 1 
Car. & K. 257; Willis v. Childe, 13 
Beav. 117; Murdock v. Phillip’s Acad- 
emy, 12 Pick. (Mass.) 244; Hutchinson 
v. Lawrence, 67 How. Pr. (N. Y.) 385 
Re Hammersmith, 4 Exch. 87, 97; Ca- 
pell v. Child, 2 Cromp. & J. 558, 579; 
People v. Fire Department, 31 Mich. 
458, 465; Roehler v. Mechanics’ Aid So- 
ciety, 22 Mich. 86; Com. v. German So- 
ciety, 15 Pa. St. 251; Reg. v. Saddlers 
Company, 10. H. L. Cas. 404; Com. 
v. Pennsylvania Asso., 2 Serg. & R. 
(Pa.) 141; White v. Brownell, 4 Abb. 
Pr. (x. 8.) 153; 199; 8. c. 2 
Daly (N. Y.), 329; Loubat v. Leroy, 
40 Hun (N. Y.), 546, 552; Fritz v. 
Muck, 62 How. Pr. (N. Y.) 69; Rex ov. 
University of Campridge (Dr. Bent- 


ley’s Case), 1 Str. 557; s. c. 2 Ld. 
Raym. 1334; Fort. 202; Ex parte 
Ramshay, 18 Ad. & El. (N. 8.) 178, 
189; Rex v. Town of Liverpool, 2 
Burr. 723, 731; Wacttel v. Noah 
Widows’ &c. Society, 84 N.Y. 28; s.c. 
88 Am. Rep. 478; Southern Plank 
Road Company v. Hixon, 5 Ind. 165; 
People v. St. Franciscus Benevolent 
Society, 24 How. Pr. (N. Y.) 216; 
Delacy v. Neuse River Nav. Co., 1 
Hawks (N.C,), 274; Bartett v. Medical 
Society, 32 N. Y. 187; Washington 
Benevolent Society v. Bacher, 20 Pa. 
St. 425; State v. Milwaukee Chamber 
of Commerce, 47 Wis. 670; People v. 
Young Men’s Society, 65 Barb. (N. 
Y.) 357; Reg. v. Archbishop of Can- 
terbury, 1 El. & El. 545, 559; Beau- 
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council of Edinburgh of men entitled to ‘‘ cast the first stone.’”’ Per- 
haps this is the very reason why he was expelled without a trial. If 
old Oliver Cromwell could come to life, how he would be delighted at 
this new evidence of Scotch piety and virtue. How he would again 
** yearn in his bowells after ye godly in Scotland,’’ as he did just be- 
fore the battle of Dunbar field. The lowland Scotch are Saxons; and 
this proceeding of the municipal council of Edinburgh is the 


best illustration of the enormous hypocrisy which distinguishes the 
Anglo-Saxon family from the rest of mankind. 


SvuGGEstep MopiFIcaTIONs OF THE INTERSTATE Commerce Law. —Ina 
paper read last year before the Illinois State Bar Association, Gen. John 
McNulty, who has held the office of receiver of the Wabash Railway 
lines east of the Mississippi river, discussed the interstate commerce 
law, and proposed that it be amended so that carriers, engaged exclu- 
sively in interstate traffic, shall be controlled solely by Federal law. He 
pointed out the embarrassments to which such carriers are subjected, and 
the irreconcilable conflicts which often arise between State and Federal 
legislation and State and Federal authority. We earnestly second this 
recommendation. In many instances interstate railways are subjected 
to contemptible local restrictions, to the derogation of the general public 
and to the injury of the rights of the citizens of other States. In one 
State a statute exists which undertakes to compel every passenger train 
to stop a certain number of minutes at every station. If this statute 
were obeyed, these express trains could not be run at a rate of speed 
which would at all satisfy the public. In some of the States the temper- 
ance fanatics have levelled the machinery of local legislation and local 
police regulations against sleeping and dining-room car companies; so 
that, as we have previously pointed out in these columns, a passenger 
going east from St. Louis cannot get a bottle of beer in a dining-room 
car from the time the train passes into the State of Ohio until it passes 
out of it. We understand that the reason of this is that the counties 
through which the roads run undertake to charge dining-room car com- 
. panies, which sell any kind of intoxicating liquors, the license which is 
“required of dramshop keepers. This is a shameful imposition, which 
/extends beyond the lawful police power of local communities, and which 
no railroad company, having a just regard for the rights of its passengers, 
would submit to. We have inwardly resolved never to ride on one of 
these roads again, because of its submission to this imposition. 
While speaking upon this subject we will take occasion to say that 
there is much more liberty in respect of sumptuary matters in the most 
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despotic country in Europe, — even in Russia, — than in many of our so- 
called free American communities. In this respect and in this only the 
so-called Orient Express Train, which runs between Paris and Constantino- 
ple in a little more than three days, is superior to many of our American 
sleeping car trains. A passenger, when on those trains, can get at any 
time of the day or night what he wants to eat or drink, and at a reason- 
able price. He is free from local annoyances, and the custom-house 
examinations upon the frontiers of the different countries take place on 
the train, and are never more than merely formal. But in every other 
respect even the Train de Luxe is a spectacle which would move laughter 
by the side of our own American vestibuled trains, either in respect of 
comfort or of speed. Four berths are made up in a little compartment 
which no American would dignify by the name of state-room. Thereis 
literally no place for the passenger to put the clothing which he takes 
off. The writer slept in one of those rooms with a French prince, an 
Austrian count, and a Roumanian general; and all were obliged to sleep 
with their clothes on. In some other respects the accommodations are 
scandalously bad. The wash room, privy and urinoir combined, is a 
small four-by-five compartment. The so-called wagon lit, by which 
the French designate a sleeping coach, is about the size of our modern 
American freight car, built to carry twenty tons of freight. It runs on 
eight wheels, and these wheels are fastened to the bed of the coach, ac- 
cording to the European plan, instead of being fastened to the trucks, 
according to the American system of railway coach construction. The 
road-bed, however, especially between Paris and Vienna, is smooth, 
and the train rides very easily. But its speed is grossly exaggerated. 
Its highest speed is, within the limits of France, about forty miles an 
hour; in Germany its speed does not exceed thirty miles an hour. It 
increases its speed again when it passes the frontiers of Austria. The 
distance between Paris and Vienna over that system of railways is about 
740 miles. The time, as made by the Orient Express, stopping at two or 
three places only, is 26 hours. The cost, exclusive of meals, and 
gratuities, is in our money about $40. A comparison between this train 
and the vestibuled train of the Pennsylvania railroad, which runs be- 
tween Chicago and New York, shows that the American road is infinitely 
superior to the European road in speed, comfort and price. 


AnnvuAL CONFERENCE OF THE JUDGES OF Missour1.— The judges of 
Missouri are in the habit of holding a conference each year, for the 
purpose of taking into consideration what recommendations they will 
make to the legislature touching uncertainties and incongruities in the 
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statute lew. No statute provides for such meetings. They are in- 
formal and unofficial, the duty of making the recommendations named 
being enjoined by statute upon the judges individually. 

The minutes of the conference at Jefferson City, which convened De- 
cember 29th and 30th, 1890, in the Supreme Court building, show that the 
following judges attended: Of the Supreme Court: Hon. Theodore 
Brace, Hon. Jno. L. Thomas, Hon. Geo. B. Macfarlane, and Hon. Shep- 
ard Barclay. Of the St. Louis Court of Appeals: Hon. R. E. Rombauer 
and Hon.§. D. Thompson. Of the Circuit Courts: Hon. Ed. L. Edwards, 
ist Circuit ; Hon. Jno. A. Hockaday, 2d Circuit ; Hon. Henry M. Ramey, 
12th Cireuit; Hon. A. M. ‘Woodson, 12th Circuit; Hon. Thos. H. 
Bacon, 16th Circuit; Hon. D. P. Stratton, 25th Cireuit; Hon. Joseph 
Cravens, 30th Circuit. At 3 p. _m., December 29, the conference 
was called to order by Hon. Jno. L. Thomas, President, who delivered 
an interesting and instructive address. After approval of the minutes 
of the last meeting, the secretary read the following memorial on the 
late Judge Burckhartt, prepared at request of the President, for the 
consideration of the conference: 


*«Since the last meeting of the conference, one of its most active and useful 
members, Hon. George H. Burckhartt, has departed this life; and it seems fit- 
ting at this time to place on record a brief memorial of him. He was a native 
of Missouri, born September 11th, 1823, and from a very early age took an 
active part in public affairs. In 1863, in the midst of the excitement of a civil 
war, he was chosen circuit judge, and remained continuously in service as 
such, by successive elections, until his death in 1890. In his day he saw the 
frontier settlement transformed, as if by magic, into a powerful and prosperous 
commonwealth, the fifth in the Union. On the very spot where he had once 
hunted and killed deer, he afterwards held the Court of Common Pleas of Mo- 
berly, in the midst of that thriving and busy city of some ten thousand inhabi- 
tants. To commemorate this rapid progress, when he came to adopt the seal 
for that court, he chose the device which now appears thereon, picturing the 
deer hunt of his early days on the site of the present city. For, while justly 
proud of the wonderful development of the country, he retained to the last a 
reverence for the first settlers, and was proud of giving reminiscences of their 
exploits and personal characteristics. He was himself a type of the hardy 
pioneer, who braved the dangers of the wilderness, and laid, deep and broad, 
the foundations of free government and of the material prosperity we now see. 
He was a man of simple, unaffected manners, of warm sympathy, joyous good 
nature and sterling integrity. During the civil war he was a staunch Unionist, 
in a community of which the greater part was in sympathy with the Confed- 
erate cause, yet, despite the embarrassments of such a position, he bore him- 
self, during that trying period, with manly independence and just regard for 
the rights of his fellow-citizens, that the warmest friends of his after-life were 
those from whom he differed on the great issues of that time. As a judge he 
was decisive and prompt in dispatchivg business, and brought to bear on 
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every case a keen insight into human nature and a broad and impartial view 
of the demands of natural justice. He possessed a deep love of right and a 
contempt of wrong, with an unflinching courage of conviction, to which he 
added a large and varied experience of men, and strong good sense, a combira- 
tion that could not fail and did not fail to make him a most acceptable and just 
trial judge. He always manifested a sincere interest in his professional breth- 
ren, and extended a fatherly sympathy and encouragement to every young prac- 
titioner who came before him. From the organization of this conference, in 
1882, he took an earnest part in its work, and was unanimously chosen Presi- 
dent for many years, until he insisted in retiring in favor of others. At our 
last meeting, a year ago, he was present, and made some valuable suggestions 
of needed changes in the statutes. We shall miss his genial companionship and 
prudent connsel; but the lesson of his career will remain with us a guide and 
anexample. He belonged toa generation that is fast passing from the stage, 
but has left the impress of its free and masterful spirit upon our age and in- 
stitutions. We should cherish their memories and endeavor to keep alive 
their love of liberty, their sturdy honesty and the patient industry, that made 
the wild West blossom as the rose with all the beauties and blessings of civili- 
zation. Certain are we that among them all lived no better embodiment of 
their noblest characteristics then the honored citizen, the upright judge, the 
devoted husband and father and the faithful friend, George H. Burckhartt.”’ 


On motion of Judge Rombauer the memorial was approved and or- 
dered spread on the record of the meeting. The judges were then 
severally called upon for suggestions and opinions, uncertainties and in- 
congruities in the statute law, and a number were offered, pending the 
discussion of which a recess until 8 p. m. was voted, to enable those 
present to attend the reception of the members of the conference by 
Governor and Mrs. David R. Francis, at the executive mansion. All 
the judges present were received most hospitably by the Governor and 
Mrs. Francis, and spent with them a very agreeable afternoon. 

At 8 p. m. the business proceeded, present as before, Judge Thomas 
presiding. Letters of regret at absence from the meeting were noted 
from Judges Biggs, Ellison, Smith, and Gill of the Courts of Appeal, 
and Judges Turner, Sandusky, Field of Lexington, Sloan, Dillon, Val- 
liant, Klein, Withrow, Fisher, Hirzel, Hale, Wallace, McGregor and 
Edwards of St. Charles, Fox, DeArmond, Field of Kansas City, Henry, 
Gibson, Green, Ellison, Goodman and Anthony. 

The discussion of incongruities and defects in the statutes was then 
resumed, informally ; and, after some time, Judge Rombauer moved that 
the suggestions made by the several judges be reduced to forms suit- 
able for enactment into law, if found acceptable. The motion was 
adopted. The meeting then adjourned until 10 a. m. December 30th. 

Tuesday, December 30th, 1890, 10 a. m., the conference met again, 
present as before: Judge Thomas in the chair. Judge Thompson 
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presented a proposed amendment to section 2612 Rev. Stat. 1889, to 
obviate the omission therein under ruling in Lafferty v. Hann. & St. 
Jo. R. Co. (44 Mo. 291), which, after some discussion, was agreed to. 

Judge Rombauer proposed a draft for an amendment to section 2396 
Rev. Stat. 1889, to bring the same into harmony with 6869, which was 
unanimously accepted and approved. 

Judge Bacon gave some entertaining object lessons of the workings 
of the present law touching changes of venue in criminal causes, and an 
interesting discussion ensued thereon. It was finally resolved that the 
existing statutes on that subject fail to secure a prompt and impartial 
administration of justice, and should be amended so as to remove the 
incongruities therein. It was the general opinion of those present that 
on proof of the existence of a statutory ground for a change of venue, 
the trial judge should have power, in his discretion, to cause an election 
of a special judge, to call another circuit judge, or to send the case 
for trial into another circuit, as the interests of justice in the par- 
ticular cause might appear to demand. It was agreed that Judge 
Thomas should put that idea into form for legislative action as promptly 
as possible, and submit the same next session of the legislature. 

A very agreeable interchange of personal experiences and social con- 
versation followed, until the hour arrived at which several of the judges 
were required to leave for their homes on account of the pressure of 
official business ; whereupon the conference, on motion, adjourned sub- 
ject to the call of the President and Secretary, as heretofore. 

These meetings have always been agreeable reunions, but it cannot 
be affirmed with much confidence that they have been productive of prac- 
tical results. There is a general indisposition on the part of the aver- 
age Western legislature to pay attention to the recommendations of the 
lawyers, or even of the judges. The granger element generally pre- 
dominates in these legislatures ; and among such men learning is looked 
upon with more or less suspicion, professional learning as an offense, 
and the learning of a lawyer as a species of crime. It is only a certain 
class of lawyers that have much influence with the members of such 
bodies, and they are almost always lawyers of the baser sort. The 
recommendations of the criminal shyster, especially if he is a man that 
exerts some small political influence at home, will often have more 
weight than that of the oldest and ablest lawyer or judge. Although 
the criminal laws are generally amended at every session, the amend- 
ments amount to little else than tinkering in the interests of the criminal 
classes. 

The Missouri judges have been trying for a long time to get the leg- 
islature to take hold of the subject of changes of venue in criminal cases, 
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and of the office of prosecuting attorney, but without result. There are, 
we believe, one hundred and fourteen counties in Missouri. There is a 
prosecuting attorney in each county. In ordinary counties the rewards 
of this office are small. It is therefore reserved as a help to some 
young lawyer who is just struggling into business, and the result is that 
it is generally bestowed upon some young sprig who is just out of the 
law school, or, what is worse, upon some one who has been admitted after 
reading law a few months in some lawyer’s office. These prosecuting 
attorneys are sometimes incapable of drawing a good information in a 
case of misdemeanor. The administration of criminal justice is liter- 
ally wrecked in their incompetent hands, and the State and the counties 
subjected to enormous criminal costs without any corresponding benefit 
to society. A remedy could.be found in electing a prosecuting attorney 
for each judicial circuit, and allowing him to appoint, as now, a deputy. 
The rewards of the office would then be larger, and good lawyers would 
compete for it. Although the ‘‘ poor boy ’’ idea would, as now, dictate 
many of the nominations, yet the chances would be that the personnel 
of the office would be improved under the new regime. While we are 
profoundly of the conviction that such a reform is necessary, we have 
not the faintest idea that the Missouri legislature will take it up and 
adopt it. 

Another gross abuse consists in’ the matter of changes of venue 
in criminal cases. Whenever the judge does not rule to suit the 
criminal shyster, he draws from his pocket an affidavit, prepared and 
sworn to beforehand, to the effect that the judge is prejudiced against his 
client and this, under § 4174 of the Revised Statutes, renders the judge 
incompetent to try the case. The judge may, indeed, under § 4178, 
when no suitable person will serve when elected special judge, or if in his 
opinion no competent or suitable person can or will be elected special 
judge,— call in a judge of another circuit. But he does not like to 
make an entry of record to the effect that no suitable or competent per- 
son can or will be elected special judge, where there are any members 
of the bar present from whom such a choice can be made; and he 
therefore orders an election, which takes place by the suffrages of the 
members of the bar present, not retained or interested in the case to be 
tried, electing one of their number. In important cases in the country 
all the members of the bar are frequently retained on one side or the 
other, and it thus happens that the choice of special judge often falls 
on some incompetent person, who is sure to commit errors enough to 
reverse any judgment of conviction that can be rendered. But imag- 
ine a system under which upon a mere aflidavit, the State’s regular 
magistrate can be displaced, and Tom, Dick, or Harry substituted, ac- 
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cording to the whim or pleasure of some lawyers who happen to be in 
attendance upon the court! The existence of such a statute is a fit il- 
lustration of the extent to which the criminal legislation of Missouri has 
been manipulated by the criminal lawyers. 

Another great abuse, which did not come before the conference of 
judges, but which we understand will be brought before the legislature, 
relates to justices of the peace in the large cities. These officials in St. 
Louis have no criminal jurisdiction: that has been transferred to the 
Court of Criminal Correction. But they have a considerable civil juris- 
diction, and the manner in which they exercise it is notoriously profli- 
gate and corrupt. Of course, this is not true of all of them. There 
have been some honest and competent justices of the peace in St. Louis, 
such as Jecko, Cunningham, and others that could be mentioned in the 
past, and some that could be mentioned in the present. But, as a gen- 
eral rule, they are simply ward politicians of the baser sort, who get 
themselves elected to these petty judicial positions. The movement is 
to introduce a system similar to that which obtains in New York City 
under the name of ‘‘ District Courts,’’ which obtains in Massachusetts 
under the name of ‘‘ Trial Justices,’’ and which obtains in England un- 
der the name of ‘*‘ County Courts,’’ — whereby the jurisdiction of these 
courts shall be increased in extent and confined exclusively to men 
learned in the law. It is believed that there has not been, within living 
memory, a justice of the peace in St. Louis who is learned in the law. 
In fact, to know anything about law is popularly deemed a disqualifi- 
cation. They have their favored lawyers, who bring their business to 
them, and they are sure to render their judgments in favor of the clients 
of such lawyers, without any reference to merits. In short, it is a cor- 
rupt and odious system, which maintains itself through the mere fact 
that the justice of the peace is a small politician. Of course, in what is 
here said we refer only to the system as it exists in St. Louis, and do not 
intend a sweeping and universal condemnation. 

The circuit jadges in Missouri get but $2,000 a year. Many of them 
cannot afford to attend this annual conference, on account of the ex- 
pense alone. It would be a just and proper thing for the legislature to 
provide for mileage while so attending, and thus secure larger attend- 
ance and give official recognition to their meetings. 

Pending their conference, the judges were invited to a reception at 
the Governor’s mansion. Mrs. Governor Francis is a gracious and 
charming hostess. Not the least of her claims to public admiration lies 
in the fact that she is the mother of six fine boys, the oldest but four- 
teen years of age. She does not allow the duties of official life to inter- 
fere with the more sacred trust of motherhood. The Governor is a 
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young politician of fine appearance and manners. He would fill the 
post of envoy at some foreign court with much more credit than it is 
sometimes filled by those whom we send abroad, and Mrs. Francis 
would lend dignity and grace to such a position. The society and 
beauty of Jefferson City were out in large numbers. That village has 
the reputation of being populous chiefly in its graveyard; and it is be- 
lieved outside that most of its inhabitants get there by the pneumonia 
road. ‘This reputation probably does it injustice. Good health is the 
foundation of beauty; and it would be difficult to gather together the 
same number of peopie and find among them so many beautiful women. 
Mrs. Fanning, wife of the Governor’s secretary, assisted at the recep- 
tion in a graceful way. 

We boldly assert to those who are accustomed to use the sneer 
‘* Poor old Missouri,’’ that our Missouri judges are not a bad looking 
set of men. Their portraits would adorn the picture gallery of the 
Green Bag, quite as well as many of the judicial portraits that are pub- 
lished there. Judge Thomas, the President of the Conference, looks 
like Michael Angelo’s celebrated bust of Moses. Judge Barclay, the 
Secretary, looks like the statue of Marcus Aurelius, on horseback, on 
the Capitol Hill in Rome. Judge Brace looks like the traditional 
Brother Jonathan in the illustrated papers. Judge MacFarlane looks 
like John Paul Jones. Judge Rombauer looks like Peter the Great. 
Judge Stratton looks like Peter the Hermit. Judge Thompson could 
play Falstaff without stuffing ; Judge Woodson couldn’t. Judge Ramey 
looks like Oliver Cromwell. Judge Bacon looks like Oliver Goldsmith, 
but thinks like his great namesake the Baron Verulam, though he is a 
more upright judge. Judge Edwards looks like a gentleman of the old 
school. Judge Hockaday looks like he would make a good governor. 
Judge Cravens looks like General Grant. Modesty forbids us to say 
who is the handsomest of all. 


‘*TaHe Mover Lawyer, the man who can meet and satisfy the high- 
est standard of our profession, what is he? A man of fine natural 
powers, instinct with a strong sense of justice, and gifted with the in- 
tellectual force and energy which can successfully apply the science and 
wisdom of jurisprudence to the affairs of life. He must have something 
of the attainments and scholarship of the jurist, who deals with justice 
in the abstract, and devotes his life, not to the practice, but to the de- 
velopment and advancement of law as a science; something of the 
liberal culture needed to protect the advocate from the narrowness and 
pedantry of the case-lawyer; something of the knowledge and detail 
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which distinguishes the successful practitioner from the student of law; 
something of the aptitude for business characteristic of the man of af- 
fairs, as opposed to the man of letters. This, and more; to constitute 
a finished lawyer well equipped, he must also be accomplished in speech, 
so that he can clearly and forcibly impress the mind of the court and of 
the jury with the exact image of the case as he desires to present it for 
their consideration. This is essential. The eloquence of the advocate 
may be spared, though it is generally needed to produce brilliant re- 
sults, but the power to make a clear statement seems indispensable to 
the lawyer who aspires to the highest rank in his profession. He may, 
without it, be able and successful, but he will hardly achieve a conspic- 
ous place in a profession whose function it is, for the most part, to 
serve the wants and necessities of others, through the medium of 
speech, before a judicial tribunal. 

‘* The office of the lawyer, whose function it is to apply the law to the 
affairs of life, is closely allied to that of the legislator whose function it 
js to make the law; and it should be one of the aims and objects of our 
profession to educate and provide a class of men who shall be equal not 
only to its highest demands, but capable of furnishing judges who are 
jurists as well as lawyers, and public men who shall be legislators and 
administrators, rather than politicians, and competent to perform the 
highest duties of statesmanship.’’— From address before the Essex, 
Mass., Bar, by Eben F. Stone, Esq. 


Os.ications TO LeGaL JourNALs. — We clip the following from the 
Montreal Legal News : — 


** A correspondent writing to the Chicago Legal News records his obligations 
to that journal, remarking, ‘in one instance alone a hint obtained from its col- 
umns enabled me to a rehearing, and finally win a case in the Supreme Court, 
and with it a fee of $3,000 cash, that, but for your journal I should have given 


up as lost.’ Similar good fortune has, in several instances, befallen readers of 
this journal.’’ 


Such we assure our readers has been the good fortune of several of 
our subscribers. Moral: Subscribe for the Chicago Legal News, the 
Montreal Legal News, and — and — the American Law Review. 


E.ectep JupGrs. —In a late number of the Review we had a short 
discourse on Elected Judges. Among the objections to this system of 
selecting judges, we stated that it was quite liable to result in the choice 
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of politicians rather than lawyers of learning and experience. We find 
some confirmation of our statements in the following, which we take from 
the Albany Law Journal of September 13th, 1890: — 


“Mr. F. A. Conkling, prompted by our statement that we know of Supreme 
- Court judges who do not earn their salt, and others who certainly are not 
overworked, publishes in the Albany Times the results of an investigation in 
regard to the thirty-three justices sitting in the third, fourth, fifth, sixth, 
seventh and eighth districts as follows: ‘ Two of the number, before their ele- 
vation to the bench, had absolutely no practice at the bar. Two of the number 
did not earn by their professional practice more than $1,500 a year. One 
earned $4,000, eight earned about $3,000, and the remainder not to exceed 
$2,500. Nearly all of these justices were respectable in their profession, but 
there were lawyers in many, if not in all, of the counties in which they reside 
far exceeding them in talents, learning and capability at the bar. In short, the 
great body of them owed their seats to the fact that they were politicians rather 
than lawyers!” 


We also objected to the system of electing judges by popular vote, on 
the ground that the candidates who are willing to contribute the most 
money for party purposes, or for their own election, are most likely to 
be elected. We find confirmation of this statement in the account just 
published, of election expenses in New York at the recent election, 
under the statute of that State making such publication obligatory :— 


“Tt appears that ten thousand dollars were paid in behalf of one candidate 
for a Superior Court judgeship. This was in addition to nearly five thousand 
dollars paid by himself. The Court of Appeals has already decided that assess- 
ment of judicial candidates for any other object than that specified by statute 
isnot only unlawful, but criminal. It is apparent that the payment of such 
large sums, if allowed to passed unnoticed, vitiates altogether the election ex- 
pense law. The individual who contributes ten thousand dollars in behalf of a 
judge may think it good policy to have a judicial interpreter of the law where 
he can put his hands upon him in an emergency.” 


Lorp CoLertmpce on Metnops or Stupy. —In a recent address, de- 
livered by the Lord Chief Justice of England in laying the foundation 
stone of a literary institution at Exeter, he took occasion to disparage 
the lecture system as a means of study. Lectures, in his opinion, were 
not the instruments for acquiring exact and scientific knowledge. A 
man who desired to acquire a practical acquaintance with an honorable 
and intellectual pursuit could not gain it by attending any number of 
lectures by any number of able men. Lectures formed no substitute for 
that hard practical reading and teaching which were the only true road 
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to learning,and any one who urged that they could take the place of that 
steady self-discipline which the honest pursuit of an honorable calling 
at once demanded and supplied, would find no advocate in him, 


Tue Jury System anp Masority Verpicts. — Public attention has . 
been renewed in England to the value of the jury system by certain let- 
ters of Mr. Jelf, in the Times (London), in which he disparages 
that system. In connection with this subject we quote from the 
Canada Law Journal the statement that, in Mexico, the jury is com- 
posed of eleven men, of whom the majority can convict, subject to a 
review from an appellate court, if the majority for conviction be less than 
eight. In order to provide for a possible vacancy in the panel, by death 
or otherwise, two supernumeraries sit with the eleven through the trial. 


INDEPENDENT LeGaAL JouRNALISM. — The Albany Law Journal, after 
quoting an editoral from the Western Law Times, in which that journal 
severely criticises a decision of the Court of Queen’s Bench of the 
Province of Manitoba, adds the following observation : — 


‘Tt is fortunate for the legal profession that there are some lawyers who are 
not afraid of the judges, who have no causes before them, and are ina posi- 
tion to make themselves heard through the press. It is well that the legal 
profession have organs which do not ‘move on’ at command of the bench.” 


It might be added that the editor whois a practitioner is, for that rea- 
son alone, disqualified from discharging the duties of editor of an in- 
dependent legal journal. A practitioner is necessarily in a large sense 
a courtier, —of which fact the very best members of the bar often af- 
ford slavish instances. 


NOTES OF RECENT DECISIONS. 
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SratuTe oF Fraups: Memoranpcm Omittinc Name 
or Venpor. — The Court of Appeals of New York, in a recent decision, 
have held that an auctioneer’s memorandum, made and signed by him 
at a sale of real estate, which gives the name of the vendee, but fails to 
state the name of the vendor, or to give any description by which he or 
she may be identified, is void under the statute of frauds.! 


HvsBanp’s CURTESY WHERE WIFE HAS ONLY A REMAINDER ExPEct- 
ancy. — The Supreme Court of Errors of Connecticut have recently 
decided, by a divided court, three judges against two, that a husband 
cannot have curtesy in land in which his wife had only a remainder, ex- 
pectant on a prior estate, which did not determine during the coverture.? 
Inhis dissenting opinion, Pardee, J., goes into the learning of the sub- 
ject at considerable length. 


Accent IxsvuRANCE: DEATH FROM THE ACCIDENTAL TAKING OF 
Porson. — The decision of the Supreme Court of Illinois in Healey v. 
Mutual Accident Asxsociation® is an interesting contributien to the law 
on the question, what is to be deemed a death from ‘‘ external violence, 
by accidental means,’’ within the meaning of a policy of accidental 
insurance. The court holds that death from the accidental taking of 
poison creates a liability under such a policy. A good many decisions 
are reviewed. 


ConstituTionaLity oF Option Laws. —The decision of the 
Supreme Court of Michigan in Feek v. Bloomingdale * adds another case 
to the list of decisions upholding the constitutionality of what are known 
as ‘‘local option laws,’’ that is to say laws by which the question of 
prohibiting the sale of intoxicating liquors is relegated to the decision of 


1 Mentz v. Newwitter, N. Y. L. J., 8 42 Alb. L. J. 265. 
vol. 4, No. 73. 447N. W. Rep. 37. 
2 Todd v. Oviatt, 20 Atl. Rep. 440. 
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the voters in counties, towns, or other limited subdivisions of a State. 
The statutes in these cases differ from each other materially, and so do 
the applicatory constitutional provisions. 


AssavLt witH Intent To Murper: Presumption or Intent. — There 
are too many ‘‘ presumptions of law’’ in criminal cases. The Supreme 
Court of Georgia has rendered a sensible decision,! holding that the 
specific intent to commit murder is an essential element of an assault 
with intent to murder; that such intent is a question of fact which must 
be proved to the satisfaction of the jury; and that, on a trial for such 
an assault, it is hence error to instruct that the law will presume an intent 
to murder from the use of a deadly weapon. 


Banks AND BankinG: ErFrect OF THE INSOLVENCY OF A BANK RECEIV- 
mvc A Drart For CoLitection. — The decision of the New York Court of 
Appeals in the case of Importers &c. Bank v. Peters,’ is that where 
a bank receives a draft for collection, and its directors, at the time when 
it receives it, knows that the bank is insolvent, and the bank forwards 
it for collection to a correspondent bank, and such bank collects it, and 
credits the proceeds to the forwarding bank, the drawer of the draft, the 
suspension of the forwarding bank having intervened, may maintain an 
action against the collecting bank for such proceeds. 


DIsFRANCHISEMENT BY REASON OF BEING A SECOND IN A DuEL. —In 
the case of State ex rel. &c. v. DuBose * the Supreme Court of Tennes- 
see was called upon to construe a provision of the constitution of that 
State‘ that any person who shall fight a duel, or be an aider or abettor 
in fighting a duel, shall be deprived of the right to hold office, and shall 
be punished as the legislature may prescribe. The case before the court 
seems to have been a statutory proceeding in the Court of Chancery, 
questioning the right of Hon. J. J. DuBose, who had been elected and 
commissioned as judge of the Criminal Court of Shelby county, to hold 
that office. In June, 1870, a dispute arose between two well known 
members of the Memphis Bar, James Brizzolari and George R. Phelan. 
It resulted in a duel. The duel is a historic one. It excited great 


1 Patterson v. State, 11 S. E. Rep. 
620 


2 25 .N. E. Rep. 319. 


3138S. W. Rep. 1088. 
4 Tenn. Const., art. 9, § 3. 
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public attention, and was witnessed by a large number of people. The 
respective antagonists, with their seconds and friends, crossed the Mis- 
sissippi river from Memphis to Arkansas on twosteamboats. As the two 
boats neared each other in the middle of the stream, the principals 
saluted each other by lifting their hats, in the old chivalric spirit. Briz- 
zolari was wounded. He afterwards went to Arkansas and commanded 
the militia of one of the rival contestants in the historical controversy 
between Baxter and Brooks over the governorship of that State. He 
has since been a prominent member of the Bar of that State. Mr. 
Phelan has, we believe, since been amember of Congress. The Supreme 
court of Tennessee held that the charge against Judge DuBose had not 
been made out, from the fact that it was fairly inferable from the evi- 
dence that the only part which he had taken in the affair was taken in 
Arkansas, and not in Tennessee. We do not, of course, know what the 
evidence was in the record before the Supreme Court of Tennessee ; but 
the well and publicly known fact is exactly the reverse of what the 
court found. Judge DuBose was at that time a well known citizen of 
Memphis, as were the two contestants in the duel. The duel was con- 
cocted in Memphis, though fought in Arkansas, and his initial part in it 
began beyond all question in Memphis, though it ended in Arkansas. 
It is one of numerous decisions which illustrate the difficulty of enforc- 
ing statutes and constitutional ordinances against dueling in communi- 
ties where public opinion upholds the practice. The decision of the 
Supreme Court of Tennessee that, as a matter of fact, Mr. DuBose had 
nothing to do with the duel except on the soil of Arkansas, is probably 
as little founded in fact, as was eonclusion of the Virginia jury in a 
case where one who had killed his antagonist in a duel was tried for 
murder, and where the jury brought in a verdict of involuntary man- 
slaughter. In either case the ground of exoneration is about as sub- 
stantial as that on which a St. Louis editor proposed to exonerate 
Sergeant Mason for attempting to kill Guiteau, namely, that he did not 
shoot at Guiteau, but only shot at the hole in the wall of the jail. It 
ought to be added that the outcome is a subject of congratulation. The 
attempt to disfranchise Judge DuBose for doing, twenty years before, 


what many Southern gentlemen would have done, must have proceeded 
from unworthy motives. 


Triats: Improper Remarks or CovunseL.—In an action in one of 
the Districts Courts of Texas, against a railroad company to recover 
damages caused by the death of a son who had been employed as a fire- 
man by the defendant, counsel for the plaintiff, in addressing the jury, 
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used the following language: ‘‘ Gentlemen, they talk about the cor- 
poration. What is the corporation? Goto New York city, and there 
view Huntington in his princely mansion, surrounded by all that wealth 
can give. There is the corporation. What does he care for this case? 
What does he care for the lives of these boys? There is only one thing 
to make him care, and that is a jury of twelve men of this county.” 
As the damages were larger than the court could account for upon any 
theory of the evidence, the court could not see that the remarks had not 


prejudiced the jury, and accordingly held that they afforded ground 
for a new trial.! 


ConstituT1IOonaL Law: DeLeGaTion OF LEGISLATIVE POWER TO THE 
JupGrs. — The decision of the Supreme Court of Kansas in Kallen v. 
Junction City * to the effect that a statute authorizing certain judges to 
pass upon the question of the advisability of extending the corporate 
limits of a city is not unconstitutional, as being a delegation of legisla- 
tive power to the judicial department of the government, — must be 
regarded as a very doubtful decision. It seems strange that judicial 
opinion should have divided upon such a question; but such seems to 
be the fact, provided the Kansas court are apt in their quotations. 
They quote in favor of the jurisdiction a number of cases,’ and also a 
number which are said to hold the other way. 


Tue ConsTITUTIONALITY OF THE New York Crvizt Service Law. — 
The Court of Appeals of New York has lately given a decision (opinion 
by Peckham, J.) affirming the constitutionality of the civil service law 
of that State, upon several grounds on which it was assailed.5 The 
court overruled three grounds of objection to the law. The first was 
that, in so far as it provides that not more than two of the civil service 
commissioners shall be adherents of the same political party, it operates 


1 Dillingham v. Stales, 14 S. W. 4 City of Galesburg v. Hawkinson, 
Rep. 566. 75 Ill. 152; Shumway v. Bennett, 29 

243 Kan. 627 s. c. 42 Alb. L. J. Mich. 453; State ex rel. v. Simons, 21 
268. N. W. Rep. (Minn.) 750; People v. 

8 Kayser v. Trustees, 16 Mo, 88; Carpenter, 24 N. Y. 86. There may 
Blanchard v. Bissell, 11 Ohio St. 96; be other cases, but these are sufficient 
Borough of Little Meadows, 35 Penn. to indicate the conflict on the question. 
St. 885; City of Wahoo v. Dickinson, 5 Rogers v. Buffalo, 42 Alb. L. 


36 N. W. Rep. (Neb.) 813; Burlington J. 449; affirming s. c. 3 N. Y. Supp. 
v. Leebrick, 43 Iowa, 252. 674. 
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to disqualify for the other commissionership all the members of the 
same political party. Passing over the second, the third was that it 
prescribes different tests and qualifications for the holding of office 
from those prescribed by the constitution. 


INJUNCTION AGAINST THE DESECRATION OF Buriat Piots. — An inter- 
esting decision has lately been rendered by one of the Supreme Courts 
of New York,' upon the question of the right to an injunction to re- 
strain a desecration of land which has been consecrated to the burial of 
the dead. According to the head-note of Mr. Abbott what was ruled 
was as follows :-- 


“ The right of a descendant to appeal toa court of equity to prevent a desecra- 
tion of his ancestor’s grave does not depend upon the intestacy of such ancestor 
and plaintiff’s consequent succession to the title, and acomplaint in an action for 
such relief need not allege such intestacy. In an action to enjoin interference 
with the family burial plot and the right of access thereto and damages for in- 
terference therewith, the fact that the complaint demands such damages does 
not make every member of the family possessing similar rights to plaintiff a 
necessary party to the action, as the plaintiffs can only recover such damages as 
they have themselves sustained.”’ 


In the New York Law Journal for December 26, 1890, there is an 
interesting note upon this case, in which the learned editor, examining 
several applicatory authorities, doubts the correctness of the decision. 


DIsQUALIFICATION OF A JUDGE By Reason OF ArFinity.— In Ez parte 
Harris,? the Supreme Court of Florida had before it a curious case, 
where a judge had refused to hear an application for bail, on the ground 
that he was the brother of the husband of a sister of the petitioner, and 
was therefore disqualified to take any action in the cause; and on the 
further ground that he had boarded with said sister-in-law, and that she 
was and had beena daily visitor to his home, remaining there sometimes 
for days, and that the petitioner had also been a visitor to his house, and 
that he, the judge, had always been a great admirer and friend of the 
petitioner, and had always regarded him as ascrupulously honest man; 
wherefore the judge was led to fear that he might not be able to do the 
State justice. The Supreme Court, on habeas corpus, admitted the 


1 Mitchell v. Thorne, 25 Abb. New 
Cases (N. Y.), 295; 8. c., 57 Hun, (N. 
Y.) 405. 


2 7 South. Rep. 1. 
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prisoner to bail,— holding at the same time, that these facts showed no 
disqualification in the judge. A curious contrast between the estimate 
which the judge had of the prisoner and that which the grand jury had 
of him lay in the fact that he had been indicted for robbery. 


Dynamite Law. —The case of Hronek v. People,' decided in June 
last by the Supreme Court of Illinois, must be set down as one of the 
earliest contributions to the law of dynamite. The defendant was in- 
dicted under a statute of Illinois? entitled ‘‘An act to regulate the 
manufacture, transportation, use and sale of explosives, and to punish 
an improper use of the same.’’ The court held that the statute was not 
obnoxious to a constitutional provision that no act shall embrace more 
than one subject, which shall be expressed in its title. But perhaps the 
most interesting point in the case is the question of evidence upon 
which, substantially, the conviction was obtained. The point ruled was 
that evidence that the defendant had in his possession a large quantity of 
dynamite and a number of bombs; that he had no legitimate use for 
such things; that he had threatened to kill certain persons by throw- 
jng bombs at them; and that he had shown a witness some unfilled 
bombs and had told him that he would get dynamite with which to load 
them,—is sufficient evidence that the defendant had procured such 
dynamite with intent to use the same for the unlawful destruction of 
the lives of said persons, so as to make out an offense under the 
statute. 


ContrisuTory NEGLIGENCE IN THE Courts or ApurraLty. — The rule 
of admiralty, constantly applied in the Federal courts, is well known, 
that in case where two vessels collide and both are at fault, the dam- 
ages are to be equally divided between them. The question has long 
remained unsettled whether the same rule applies in the case of an or- 
dinary negligent injury. The question has at last been decided by the 
Supreme Court of the United States, in the case of the Max Morris v. 
Curry. The case came to the Federal court of last resort on a certifi- 
cate of division of opinion between Mr. Justice Blatchford at Circuit 
and Mr. Circuit Judge Wallace. It has been twice reported in courts 
below.4 The case was that a longshoreman, while in the employ of 


1 24N. E. Rep. 861. 311 Sup. Ct. Rep. 29; s. c. 42 Alb, 
2 Jill, Stat. June 16, 1887; Rev. L. J. 516. 
Stat. Ill. chap. 38, §§ 54h. to 54n. 424 Fed. Rep. 860; 28 Fed. Rep. 
881. 
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a stevedore, and engaged in loading a British vessel in an American 
port, was injured, partly through the vessel’s negligence and partly 
through his own, by falling from the bridge. The court held that his 
own contributory negligence did not entirely prevent his recovery of 
damages from the libelled vessel, but that he was entitled to a decree 
for divided damages. The opinion of the court is written by Mr. 
Justice Blatchford, and a great deal of the learning on the question is 
gone into. It is a valuable contribution to the law. 


RererREEs: Power TO siGN or Exceptions. — Every lawyer, 
who has been frequently called upon to act as a referee, must realize 
the inconvenience which frequently arises from the fact that the referee 
has not the power to sign a bill of exceptions. Where this power is 
withheld from him, it is generally understood that every ruling which 
he makes, against the objection of a party, is excepted to; and when he 
comes to make up his judgment, he really never knows what evidence 
to consider and what not to consider. The rule exists in Nebraska of 
allowing a referee to sign a bill of exceptions, and there aré a number 
of decisions upon this question.! In the case last cited it is held 
that where a case is tried before a referee, it is his duty to sign any true 
bill of exceptions taken to any order or decision made by him in the case. 
Such a bill of exceptions is not to be signed by the judge. This seems 
to be the correct practice. A referee is a sort of a deputy judge. He 
is generally substituted in the place of the judge to try the cause, and 
the same proceedings which take place before a judge, trying a cause 
without a jury, ought to take place before him, in the matter of taking 
and saving exceptions. He ought to be required to note the exceptions 
taken, and give the excepting party a bill of exceptions, and the ex- 
cepting party ought not to have the power to allege, before the review- 
ing judge, any exceptions not thus taken before the referee. It is 
worthy of consideration whether the statute law of those States which 
have not this system ought not to be so changed as to adopt it. 


‘¢ SaiverREE’’? Law.— Every country boy and girl presumably knows 
what a charivari? is. A young Wisconsin bridegroom was ‘‘shiver- 
eed,’’ and instead of calling in the boys and treating them or shaking 


1 Light v. Kennard, 10 Neb 330; 2 Pronounced in the country shiv- 
Turner, v. Turner, 12 Neb. 161; State ree. 
ex rel. v. Gaslin, 46 N. W. Rep. 917. 
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out some money wherewith they might treat themselves, as he should 
have done, he ordered them away. They came again on the second 
night and renewed their noises. He was again obdurate. They re- 
turned on the third night, making great noises and frightening the 
bride. He thereupon fired a gun among them and injured one of them. 
For this he was prosecuted criminally on an information for shooting 
with intent to kill and murder; and it was held that the State was not 
entitled to give evidence to the effect that it was customary in that 
neighborhood to give a newly married couple a charivari unless there 
had been a public wedding to which all the neighborhood was invited. 
The court held that the admission of such evidence, against the timely 
objection of the accused, was good ground for reversing a conviction 
and ordering a new trial. The court, after pointing out that the boys 
who had got up the charivari were guilty of three distinct offenses 
against the statute law of the State in respect of crimes, proceeded to 
say :— 


* Assuming that such custom furnished some excuse for assembling near the 
house of the accused in the first instance, which is very doubtful, yet it fur- 
nishes no excuse for remaining and conducting themselves the way they 
did for hours after it is conceded they were ordered to leave the prem- 
ises, nor for their returning on the two subsequent evenings. The ac- 
cused had the legal right to get married in a private way, without treat- 
ing or feasting any one; and, assuming that he did, yet it furnished no excuse 
for extorting money, nor assaulting the accused and his family in the manner 
conceded, much less in the manner testified to on the part of the accused. If 
it is not an established maxim, it ought to be, that no one can escape the pun- 
ishment of the law by proving a custom contrary to law. It is for the good 
name of that community, and the honor of our commonwealth, that the 
laws prescribed by rightful authority shall be maintained in their integrity; and 
every true citizen should be interested in maintaining the same, any particular 
custom to the contrary notwithstanding.’’ ! 


CompaRaTIvVE NeGuicence.— The Supreme Court of Illinois, which 
has so long adhered to the anomalous doctrine of comparative negli- 
gence, which, as laid down in its former decisions, means that the 
plaintiff, although guilty of some negligence contributing to the injury 
complained of, can recover, provided his negligence, when compared 
with that of the defendant, is slight, while that of the defendant is 
gross — seems at last to have got into line with the English and most of 
the American courts on this subject. We noticed some few years ago 


1 Minaghan ». State, 46 N. W. Rep. 894. 
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that the Illinois decisions were see-sawing back and forth on the sub- 
ject, and we are not aware on what precise date they settled on their 
present doctrine, which is, as expressed in a late decision, that the doc- 
trine of comparative negligence only applies where the plaintiff has ex- 
ercised ordinary care. This is tantamount to saying that the doctrine 
only applies where the plaintiff has not been negligent at all. What 
sense is there, then, in keeping up the use of the misleading expression 
‘* comparative negligence?’? Where the plaintiff has been guilty of no 
negligence at all, what negligence is there to ‘‘ compare ’’ with the neg- 
ligence of the defendant? Why not frankly confess that, after the 
lapse of so many years, the railroad, companies have triumphed, the 
doctrine has exploded, and the prevailing doctrine of contributory neg- 
ligence substituted in its place? 


SALE or Liquor By AN INcorPORATED CLUB A GROUND OF FORFEITURE 
or 1Ts Francuises. — The Court of Appeals of Maryland have lately 
held that where an incorporated club habitually furnishes to its mem- 
bers intoxicating liquors at a price fixed by its regulations, and paid by 
the member upon receipt of the liquor, this constitutes a sale, within 
the prohibition of the local option law, and that it is wholly immaterial 
that no actual profit accrues to the club from the transaction.2 The 
question was before the court in a previous case,? and the judges that 
heard the case were equally divided in opinion, resulting in the affirm- 
ance of the judgment below, which held the club criminally liable for 
furnishing liquors to its members in violation of the local option law. 
The court now hold that such repeated and continuous violations of the 
law constitutes such an abuse and misuse by the corporation of its cor- 
porate powers and franchises, as to furnish cause of forfeiture, under a 
statute of the State prescribing remedies in such cases. We believe 
this decision to be a sound and wholesome one. We, at the same time, 
offer no opinion as to the propriety of local option laws forbidding the 
sales of intoxicating liquor. That is a question for each local commu- 
nity to settle for itself, having regard to the peace and well-being of its 
inhabitants. But it seems clear that what is good law for the laboring 
man who wants a glass of beer which he can only obtain in a saloon, is 
good law for wealthy gentlemen who are able tocombine and form social 


1 Toledo &c. R. Co. v. Cline, 25 N. 8 Chesapeake Club v. State, 63 Md. 
E. Rep. 846. 446. 

2 State v. Easton &c. Club, 20 Atl. 4 Md. Code, art. 23, §§ 255-258. 
Rep. 783. 
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clubs and have them incorporated. It was a frequent observation of 
General Grant, when President, that the best way to secure the repeal 
of a bad law was to enforce it rigidly. When elegant and cultivated 
gentlemen, who do not abuse intoxicating drinks, find that such laws 
impose restraints upon their liberty, as well as upon the liberty of 


those who do abuse them, they may create a public opinion which will 
procure their repeal. 


AssIGNMENT BY A Pustic Orricer or His Unearnep Satary. — The 
decision of the New York Court ef Appealsin Bowery National Bank y. 
Wilson ' is a valuable contribution to the law on the subject of the inva- 
lidity of the assignment by a public officer of his unearned salary. That 
such an officer cannot make a valid assignment of his unearned salary has 
been held in numerous cases.2_ When it is held that such an assign- 
ment is void, on grounds of public policy, the conclusion seems to fol- 
low that, in any controversy touching the right of payment out of the 
salary of the officer in the event of his insolvency, after his fees or sal- 
ary has been earned, the case is to be treated exactly as though no such 
assignment had been made. Such was the conclusion of the New York 
Court of Appeals. The sheriff of the City and County of New York 
assigned a portion of his fees for a future month to secure a promissory 
note. He afterwards became insolvent, and a receiver was appointed 
of his estate. In a controversy between the receiver and the assignee 
of the fees, to which certain other creditors were parties, it was held 
that the assignee was not entitled to them. 


Lriasitity or Sare Deposir Compantes. —The New York Court of 
Appeals have lately rendered a very interesting and important decision 
concerning the liability of safe deposit companies for allowing officers 
armed with legal process to break open the safe of a customer and 
withdraw thereform its contents. The case was that certain officers, 
armed with a search warrant, issued by the recorder of the City and 


1 25 .N. E. Rep. 855. 202; Bangs v. Dunn, 66 Cal. 72; 4 Pac. 
2 Bliss v. Lawrence, 58 N. Y. 442; Rep. 963; Pom. Eq. Jur., 3 1276; Story 
Billings v. O’Brien, 4 Daly (N. Y.),556; Eq. Jur. (13th ed.), 3 1040d; Greenh, 
44 How. Pr. (N. Y.) 392, and 14 Abb. Pub. Pol. rule, 297; People v. Dayton, 
Pr. (N. 8.) (N. Y.) 238; Hillv. Paul,8 50 How. Pr. (N. Y.) 143; Valmer ». 
Clark & F. 295; Cooper v. Reilly, 2 Date, 2 Brod. & C. 673; Field v. Chip- 
Sim. 560; Wells v. Foster, 8 Mees. & ley, 79 Ky. 260. 
W. 149; Beal v. McVicker, 8 Mo., App. 
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County of New York, broke into the plaintiff's safe, in the defendant’s 
safe deposit vault, and removed therefrom a quantity of government 
bonds and valuables, after which they were levied upon by attachment 
and execution. ‘The officers of the defendant pointed out to the offi- 
cers having the search warrant the plaintiff's box, and did no more 
than protest against their opening it. The search warrant was sworn 
out upon a criminal complaint charging the larceny of certain United 
States bonds. ‘The court placed its ruling, in holding the safe deposit 
company liable, on the ground that, while the defendant's oflicers were 
bound to resist the execution of the warrant by the employment of 
force, yet, as the warrant offered no excuse or justification for the re- 
moval of property from their custody that was not described therein, 
and as the officers executing the warrant had no right to remove any of 
the property found in the safe except possibly the United States 
bonds, —the defendant was bound to offer such resistance as it could 
tothe removal of the other property, and to take such steps as a rea- 
sonable person would, in case his own property had been so removed, 
for its reclamation. The court proceeded upon the ground that, while 
a bailee, who permits the property of the bailor to be taken by a 
stranger, may excuse himself by showing that he yielded to legal pro- 
cess, yet the rule is that when the bailee is sued by the owner for the 
conversion or negligent loss of the property, it not a defense for him to 
show that, after it went into the possession of others, it was levied upon 
under process against the owner. But the court also held that if, in 
such a case, it can be shown that the bailor became repossessed of the 
property, or that it came into his use, or that he had the benefit of it, 

by the application of it in the payment of his debts under regular legal 
proceedings, —such facts will go in mitigation of damages.! 


Triats: CoMPELLING A PRISONER TO Exuipit Marks UPON HIS OWN 
Bopy. — The Supreme Court of Indiana have recently held that, in a 
criminal trial, no error is committed by compelling the prisoner to sub- 
mit his body to inspection, in order to discover his ideatity ‘by marks 
found thereon; that the person so inspecting his body may lawfully 
testify as to such marks; and that this is not a violation of the constitu- 
tional immunity of the prisoner from giving testimony against himself.* 


1 The case is entitled Robert v. 2 O’Brien v. State, 25 N. E. Rep. 
Stuyversant Safe Deposit Co., and is 138. 
reported in the New York Law Journal, 

Vol. 4, No. 24. 
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There is not much judicial authority upon this interesting question, but 
most of what there is supports the view taken by the Indiana court.! 
Contrary to this view, it was ruled in one case that the forcible examina- 
tion, under an order of the coroner, of a female prisoner, for the pur- 
pose of obtaining evidence that, within a few weeks, she had been 
delivered of a child, was a violation of her constitutional privilege against 
self-incrimination.? Another court held, with singular absurdity, that on 
the trial of an indictment against a defendant, who was a free negro, for 
carrying concealed weapons, it was error to allow the State to offer the 
defendant himself to the inspection of the jury, in order that they might 
see that he was a mulatto within the prohibited degree. He was, it 
seems, set during the trial somewhere in the court room, but where the 
jury could not see him ; * though if the trial had proceeded in his absence, 
another constitutional right of his would have been violated, which would 
have been equally fatal to a conviction. At a later day the same court 
went as much in the opposite direction, by holding, on an indictment of 
a person for stealing corn in the field, that it was no violation of his con- 
stitutional rights, to allow the officer who arrested him to testify that he 
had compelled him to put his shoe in a track found in the field, for the 
purpose of seeing whether it fit the track. Similar evidence was held 
admissible by the Court of Appeals of Texas,> and inadmissible by the 
Supreme Court of Georgia.® In a casein Tennessee,’ a pan of soft mud 
was brought into court during the trial, and the prisoner was asked, in 
the presence of the jury, to put his foot into it, which he declined to do. 
For this the conviction was reversed, — the reviewing court being satis- 
fied that the jury had been improperly influenced by this attempt to 
compel the prisoner to give evidence against himself. The mass of de- 
cisions upon the interesting question of the propriety of allowing an 
examination of the body of the party in a civil trial rest upon lower 
ground: they do not touch the question of the constitutional privilege 
against self-incrimination. 


Bounphrres: WHEN THE ExIsTENCE OF MonuMENT A QUESTION FOR 
a Jury. — The Supreme Court of Pennsylvania have recently held ® that 


1 Walker ». State, 7 Tex. App. 246; 3 State v. Jacob, 5 Jones L. (N. C.) 
State v. Garrett, 71 N.C. 95; State v. 259. 
Graham, 74 N. C. 646; State v. Ah 4 State v. Graham, 74 N. C. 646. 
Chuey, 14 Nev. 79; s.c.33 Am. Rep. 530; 5 Walker v. State, 7 Tex. App. 246. 
State v. Stokes, 5 Baxt. (Tenn.) 619. 6 Day v. State, 63 Ga. 667. 

2 People v. McCoy, 45 How. Pr. 7 Stokes v. State, 5 Baxt.(Tenn.) 619. 
(N. Y.) 216. See post, p. 146. ® 20 Atl. Rep. 549. 
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where the description of land in a deed calls for another survey on the 
west, and for a chestnut tree as its southwest corner, and the adjoining 
corner of such other tract is described in its survey as being a fixed dis- 
tance from a survey lying on the west, —it is a question for the jury 
whether this last point, or a chestnut stump further west, claimed to be 
the original monument, is the true corner. The court, after referring 
to the fact that, more than twenty-one years before, the land had been 
surveyed, proceed to inquire : — 


«‘But where are the lines so run? This is a question of fact to which the legal 
presumption cannot apply until some mark of the survey has been actually dis- 
covered that may serve as a starting point. If the marks called for at any 
corner can be found on the ground, the legal presumption fixing itself upon this 
corner will inclose the entire tract, by running the courses and distances laid 
down in the official return. If the marks called for are the lines of older tracts, 
which the surveyor adopted as the lines of his survey, then the older tracts must 
be located, and the position of the adopted lines established at the out-set- 
When this is done, the legal presumption affirms that these lines were adopted 
as the exterior lines of the tract which calls for them as adjoiners, just as the 
deputy-surveyor affirmed by his return; and the fact that such location changes 
the courses and distances, or the shape of the tract as returned, will be disre- 
garded. If the return calls for marked trees, or other fixed monuments on the 
lines, and at the corners of the tract these marks, when found, locate the tract 
without regard to calls for adjoinders, for they are the proofs of the actual 
presence, the official foot-prints, of the deputy-surveyor on the ground. When 
some of them are found, the legal presumption supplies the loss of others and 
incloses the tract. It is not necessary to repeat what was there said. When 
we apply the rule to this case, it will be seen that the legal presumption was not 
conclusively for or against the defendant in this case. The Blackford tract 
under which the defendants claimed title to the land in controversy was bounded 
on the north by the Duncan, and on the south by the county line. It called for 
the Thomburg on the west, and for a chestnut on its southwest corner. The 
defendant’s theory of the location of the division line between the Blackford 
and the Thomburg rested on the Dobson improvement and the official distances. 
Establishing the southwest corner of the Blackford in this manner, and running 
east 285 perches, as called for by the return of survey, and then turning north, 
they would embrace the land covered by the Morrison within their own lines. 
The plaintiff’s theory, on the other hand, was that the chestnut at the south- 
west corner of the Blackford was actually on the ground 50 rods further west 
than the corner assumed by the defendant. Starting from this corner and run- 
ning out 285 rods, he claimed to find the pine called for as the southeast 
corner of the Blackford, and turning thence north he claimed to find an original 
east line about 50 rods further west of that claimed by the defendant. The lo- 
cation of the Blackford, therefore, and the plaintiff's right to recover, depended 
on which of these theories should be found by the jury to be the true one. If 
the chestnut at the southwest, and the pine, called also the ‘‘ Slusser,’’ corner, 
at the southeast, were the original corners of the Blackford marked on the 
ground snd returned to the land-office as the corners of the Blackford, they 
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settled the question of location in favor of the plaintiff. The legal presumption 
attaching itself to these established monuments would, in the absence of other 
marks, close the survey by running the official courses and distances from 
them. Ifthese were not marks of the original survey then the distances and 
recitals in the return would lead to the conclusion that the location resting on 
the Dobson improvement was the proper one. It would be difficult to imagine 
a clearer question of fact than that over the original character of the chestnut 
and the pine corners. It was peculiarly a question for the jury, and it was 
carefully submitted to them by the learned judge of the court below.’’! 


This decision is perhaps as good an illustration as any of the princi- 
ple that, while the interpretation of the calls of a deed is a question for 
the court, the application of those calls to the land is a question for a 
jury.’ 

It is merely a branch of the larger question that identity is a question 
of fact for a jury. Of course, there are subordinate rules in connection 
with identity which address themselves to the court, such as the rule 
that identity of name presumes identity of person; and such as the 
principle which the court of Pennsylvania have announced above. 


Experiments 1x Court.— The decision of the United States Circuit 
Court for the Eastern District of Michigan, in United States v. Ried,’ 
commented upon by a contributor in the last number of this publication,‘ 


has brought forth a variety of comments, chiefly from the lay press. It 
will be remembered that the defendant was indicted, under a statute of 
the United States, for an unlawful use of the mails in swindling incred- 
ulous persons, by offering to send replies to letters addressed to their 
spirit friends, the price of the reply varying accordingly as the letter 
containing the question or communication was merely gummed, sealed, or 
sewed. The offense committed by the learned judge (Mr. District 
Judge Severens) who presided at the trial, against the spiritualists and 
other believers in what are called ‘‘ psychic phenomena,’’ consisted in 
refusing to allow the defendant to make experiments of his spirit phe- 
nomena before the jury. The case was reviewed by the learned District 
Judge and also by Mr. Circuit Judge Jackson, on a motion for new trial. 
This ruling is in line with the general rulings of the courts where 
defendants in criminal trials have sought to introduce experiments be- 
fore the jury. Such experiments are generally discountenanced, owing 


1 This subject was discussed, and 21 Thomp. Trials, § 1461, et seq. 
the authorities collected, in Grier v. 3 42 Fed. Rep. 134. 
Coal Co., 128 Pa. St. 79; 18 Atl. Rep. 424 Am. Law Rey. 1015. 
480, and in Bloom v. Ferguson, 128 Pa. 
St. 862; 18 Atl. Rep. 488. 
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to the liability which exists of the jurors being imposed upon by skillful 
manipulations or jugglery. The case on which we are commenting would 
seem to have been a case calling in a peculiar degree for caution in re- 
fusing to allow such experimentation. The learned editor of the New 
York Law Journal adds: ‘‘ Of course, such an exhibiton has the 
further objection that it would require the court to act as a sort of 
master of ceremonies, at least to the extent of seeing fair play in the 
proposed exhibition.’? Indeed his function would be something like 
that of the editur in the games which were played in the Coliseum, A 
ludicrous turn is given to this matter by what was done in the case of 
the State v. Linkhaw,! which was an indictment for disturbing religious 
worship. ‘The gravamen of the offense consisted in singing in church, 
in season and out of season. A witness was permitted to imitate the 
singing of the defendant, whereat, the report goes on to say, the court 
was ‘* convulsed.’? In a murder trial which has just taken place in 
Paris, of which the American newspapers have published full reports, 
the case of Eyraud and his mistress, the defense of the woman was that 
she had been hypnotized by the male defendant, and that she had enacted 
her part in the homicide under his influence and control. Her counsel 
requested the court to allow experiments in hypnotism to be made in 
the presence of the court. ‘The court entertained the request, so far as 
totake time to deliberate upon it pending a recess of the court, but 
then overruled it, to the great disgust of the spectators. 


TRIALS: EXAMINATION OF THE Bopy or A Party.— The question of 
the power of the court, in a civil trial, to order an inspection of the 
body of one of the parties against his will, is one gvhich, though settled 
in respects of some kinds of actions, is in a state of confusion as to 
others.2 The right to have the body of the plaintiff examined by ex- 
pert surgeons has been frequently claimed by defendants in actions for 
damages for personal injuries, and the courts have accorded it in some 
cases and denied it in others. Perhaps the better view is that the 
court has power, in such cases, in the exercise of a sound discretion, to 
direct such an examination, under proper restrictions. The question 
has been thoroughly gone over by the Supreme Court of Alabama in a 
late case,4 in which that court sustain the power to order such an ex- 
amination of the plaintiff in such an action, and hold that such an ex- 


169 N.C. 214. 4 Alabama &c. R. Co. v. Hill, 8 
2 1 Thomp. Trials, § 850, et seq. South. Rep. 90; s. c. 31 Cent. L. J. 
3 Id., § 859. 376. 
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amination should not be denied merely because the plaintiff is a young 
woman of nervous temperament and of delicate and refined feelings,— 
where it appears that she has already submitted to several examinations 
by her attending physician, and that the proposed examination would 
not involve any evil consequences. A very interesting decision upon 
. the question is also found in the case of Kern v. Bridwell,! where the 
Supreme Court of Indianahold that, in an action by an unmarried female, 
against a defendant for slander, for saying of her that she was unchaste 
and had procured an abortion, the trial court properly refused to make 
an order requiring her to submit her person to a surgical examination, 
for the purpose of furnishing evidence on the defendant’s plea of jus- 
tification. The court make the following observation :— 


‘One should not publish and circulate slanderous charges against a young, 
unmarried female, as proven in this case, without being able to substantiate 
them, when called upon to do so, without calling upon the court to aid in the 
search for evidence in his behalf by ordering and subjecting her to an indelicate 
examination of her person, with the hope of obtaining some information ad- 
vantageous to the defense, and call to his aid the power of the court as a 
means of humiliating her still more. When one voluntarily asserts a slander- 
ous charge against another, and defends by alleging the truth of his assertion, 
he must be able to substantiate the truth of the charge without invading the 
privacy of the person about whom the charge is made. The court very prop- 
erly refused to make the order requiring the plaintiff to submit her person to 
an examination.” 


In New York the question seems never to have been settled by the 
Court of Appeals, but, according to cases selected by the learned editor 
of the New York Law Journal, the courts inferior to the Court of Ap- 
peals have taken different views of it.? 


Rartway Companies : DiscRIMINATION AGAINST PARTICULAR SHIPPERS. — 
The decision of the Commission of Appeals of Colorado, adopted by the 
Supreme Court of that State, in Bayles v. Kansas Pacific R. Co..8 is 
another contribution to the juridical literature on the question whether 
courts will enforce a contract by which a railway company agrees to 


121 N. E. Rep. 664; s.c.119 Ind. the view that there is no power to or- 

226. der such an examination, see Roberts 
2 See, as upholding the righttoor- v. Odgensburg &c. R.Co., 29 Hun, 

der such an examination, the dictum (N. Y.) 154; Neuman v. Third Avenue 

in Beckwith v. New York Cent, RCo., R.Co., 50 N. Y. Super. 412. 

64 Barb. (N. Y.) 299; Walsh ». Sayre, 3 6 Rail. & Corp. L. J. 448. 

52 How. Pr. (N. Y.) 334. As, taking 
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carry freight for the plaintiff at a special rate less than its published 
schedule. The constitution of Colorado! forbids ‘* undue and un- 
reasonable discrimination ’’ by railway companies in freight charges. 
The court hold that such a contract is not void as being in conflict with 
this constitutional provision, or against the public policy of the State, in 
the absence of evidence that such special rate is an exclusive privilege. 
It is believed that there are a number of decisions in other jurisdictions 
in line with this holding. Their existence is, however, to be regretted. 
They result in merely dodging a question which ought to have been 
squarely met. It is the duty of a railway company to publish and 
maintain uniform rates and to adhere to them. When a railway com- 
pany has a schedule of rates at which it serves the general public, and 
then, by a special contract with a particular shipper agrees to give him 
a lower rate, such a contract ought to be held void on its face. The 
prejudice against railroad companies had, however, already infected the 
judiciary so far, when this question came up for the first time for con- 
sideration, that the judges held these preferential contracts valid, unless 
the plaintiff could prove that they involved an agreement to give him an 
exclusive privilege ; that is, that the cempany agreed to haul for nobody 
else at the same rate, which, of course, could not be proved in any 
case. Thecompany would not enter into any such agreement in any case. 
I¢ would not in any case disable itself — unless for the sake of getting 
an enormous advantage, — from making a similar contract with some 
other shipper whom it desired to favor. The courts, therefore, in their 
effort to make railway companies keep their contracts, established arule 
of law of great public detriment. ‘The matter is not of much moment in 
respect of interstate commerce, for the interstate commerce law strikes 
down all such contracts and makes all such arrangements a misdemeanor. 
But in regard to State commerce it remains a matter of great importance, 
and it is to be hoped that in those States where the question has not 
been passed upon the decisions of these courts will not be passively 
followed. 

In avery recent case the Supreme Court of Iowa have taken the correct 
view? that a rebate, secretly paid by a common carrier to certain 
shippers, is an unjust discrimination against others shipping the same 
class of goods under the same conditions, at the regular rate and with- 
out receiving such rebate, and is hence illegal at common law. Mr. 


1 Art. 15, § 6. conclusion, the following cases: 
2 Cuok v. Chicago &c. R. Co.,46N. Sharpless v. Mayor, 21 Pa. St. 147; 
W. Rep. 1080. New England Express Co. v. Maine 
8 The court cite, in support its Central R. Co., 57 Me. 188; McDuffee 
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Chief Justice Rothrock, in giving the opinion of the court, says that he 
has not been able to find a single case in conflict with the court’s con- 
clusion. 


It is believed, however, that there are cases which are op- 


posed to the conclusion of the Iowa court, though some of them may 
perhaps illustrate the extent to which the judges have done their think- 
ing on this question on the side of the railway companies. In Hays v, 
Pennsylvania Railroad Co. ,* it was held that discriminations in the rates 
of freight charged by a railroad company to shippers, based solely on 
the amount of freight shipped, without reference to any conditions 
tending to decrease the cost of transportation, are discriminations in 
favor of capital and contrary to sound public policy. ‘The Supreme 
Court of Illinois have held that it is an unlawful discrimination to carry 
goods at different rates, which are merely destined to different ware- 
house in the same city.® The English Court of Common Pleas had be- 
fore it a case where a railroad company gave lower rates to a certain 
coal company, in a contract whereby the coal company undertook to 
ship, for a period of ten years, as much coal, for a distance of at least 
one hundred miles over the railroad, as would produce an annual gross 
revenue of forty thousand pounds to the railroad company, in fully 
loaded cars, at the rate of seven trains per week. It was held that the 
undertaking and guaranty of the coal company were promotive of the in- 
terest of the railroad company, and furnished an adequate consideration 
for the reduction of rates. The reduced rates were, therefore, in the 
opinion of the court, not an unjust or unlawful discrimination against 
other shippers.* It is believed that a further examination of the decis- 
ions upon this question will show, in several of them, an undue com- 
placence towards the railroad companies. The true view is that of the 
Federal court, above quoted, that no discrimination must be allowed in 
favor of wealth and against poverty. The railroad company must not 
be allowed to aid the powerful shipper in crushing out and destroying 
the weak one, — a thing of which we have constant and every-day ex- 
amples. It is the duty of a railroad company, wielding franchises 
which it receives from the State, toexercise them equally, just as the 
post-oflice department serves the public equally. 


v. Railway Co., 52 N. H. 430; Messen- 
ger v. Railway Co., 36 N. J. L. 407. 


4 Nicholson v. Great Western R. 
Co., 4 C. B. (N. 8.) 366. The St. 


1 McNees v. Railway Co., 22 Mo. 
App. 224; Rothschild v. Wabash R. 
Co., 15 Mo. App. 242. 

212 Fed. Rep. 309. 

3 Vincent v. Chicago &. R. Co., 49 
Ill. 33. 


Louis Court of Appeals seems to have 
adopted the theory of this case in 
Rothschild v. Wabash R. Co., 15 Mo. 
App. 242. 
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FeperaL Asuses OF THE Writ oF HaBeas Corpus. — We have had 
occasion to chronicle in these columns many indefensible abuses of the 
writ of hubeas corpus on the part of the judges of the Federal courts, in 
interfering with the process of the State courts, invading their jails and 
prisons, and superintending their judgments in criminal cases; but we 
have never had occasion to note a more flagrant abuse of this writ than 
that which occurred in the case of Ex parte Ulrich.! In that case the 
prisoner was indicted and prosecuted for bigamy in one of the State 
courts of Missouri, and was convicted. An application was made toa 
Federal District Judge for a hubeas corpus, and, on the return of this 
writ, and upon evidence which was presented to him thereunder, he dis- 
charged the prisoner, on the ground that he had been twice put in jeop- 
ardy for the same offense, and that twice putting a man in jeopardy 
for the same offense is not ‘* due process of law’’ under the fourteenth 
amendinent of the Federal constitution. At the time when the Federal 
judge thus discharged the prisoner a motion for a new trial had been 
heard in the Missouri court and overruled, and the prisoner was at lib- 
erty, under the statute law of Missouri, to take an appeal to the Supreme 
Court of that State, which he since took. The Supreme Court of that 
State was then composed of five judges, who were under an oath to 
support the constitution of the United States equally with the Federal 
District Judge who discharged the prisoner on habeas corpus, and who 
presumably haye as good knowledge of the law and of the Federal con- 
stitution as has such Federal judge. Their judgment, if violative of 
any rights of the prisoner under the Federal constitution, was subject 
to correction in the Supreme Court of the United States by writ of 
error. Instead of allowing the stream of justice to take its natural 
course, the Federal judge undertook to constitute himself a court of ap- 
peal over the State court, by means of the writ of habeas corpus; and 
the following is the excuse which he offered for this extraordinary abuse 
of his jurisdiction : —- 


**T recognize, in all its compass, the wisdom and policy of observing with 
scrupulous regard the proper line of demarkation between Federal and State 
authorities. It is safest and best that each should move within the orbit of its 
own rightful and limited jurisdiction. This is essential to avoid needless fric- 
tion and conflict. By observing the spirit of comity between the respective 
courts, harmony of action is promoted, and the essential autonomy of each is 
conserved, So, when this petition was first presented on the discharge of the 
first jury, I deferred action, suggesting to petitioner’s counsel that nothing 
short of a sense of the supreme necessities of the prisoner’s condition could in- 
duce my interference. I preferred that the petitioner should wait and see 


1 42 Fed. Rep. 587. 
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whether or not the State court would again attempt to put him to trial before 
another jury. When the court did so, I again postponed the writ until after 
the hearing of the motion for new trial, which is recognized by the Supreme 
Court of the State as the due and golden opportunity of the trial court, on 
calmer deliberation, to rectify its errors committed in the progress of the trial. 
True it is the remedy yet remains to the prisoner to prosecute an appeal or 
writ of error to the State Supreme Court. The Supreme Court would not, 
however, grant the prisoner the speedier relief by writ of habeas corpus, as in 
such cases it only takes cognizance by writ of error or appeal. At this 
juncture of the case, I recall the utterance of Homer, that ‘on the first day of 
his servitade the captive is deprived of one-half of his manly virtue.”” Each 
hour of the petitioner's illegal restraint is not only a degradation in its tend- 
ency, but it is a crime against liberty. The Supreme Court will in a few 
days adjourn until October next. Under the most favorable conditions, 
no relief in that direction can possibly come to the petitioner for four 
months. He may be unable to obtain bail. Must he lie in jail, and go to 
the penitentiary, in violation of his constitutional right to be set free? Being 
invested with plenary jurisdiction for his protection, to fail to exert the power 
from an overscrupulous regard of the course of procedure in the State courts 
would be as timorous as it would be indefensible. Under a solemn sense of 
official duty, I must, therefore, order the prisoner’s discharge from further cus- 
tody. Ifin this action, I err to the injury of the State, it has its redyess by 
appeal to the higher Federal courts.”’ 


From this decision an appeal was taken by the State of Missouri to 
the Circuit Court of the United States. The question came before Mr. 
Circuit Judge Caldwell, and he has delivered a judgment reversing the 
order of the United States District Judge. In his opinion, given in 
the case, Mr. Circuit Judge Caldwell uses the following language, citing 
at the same time the authorities which are in the margin: — 


* Assuming the truth of the allegations in the petition, the first question to 
be determined is whether the District Court had jurisdiction, by a writ of habeas 
corpus, to declare the judgment of the State court a nullity, and discharge the 
petitioner from the imprisonment imposed by it. The District Courts of the 
United States do not possess any supervisory or appellate jurisdiction over the 
criminal courts of a State. Nor can the writ of habeas corpus be made to per- 
form the office of a writ of error or appeal. Errors in law, however numer- 
ous and gross, committed by the trial court in a cause within its jurisdiction, 
can only be reviewed by appeal or writ of error in the court exercising super- 
visory or appellate jurisdiction over the trial court in the particular case. It 
is only, where the trial court is without jurisdiction of the person or the cause, 
anda party is subjected to illegal imprisonment in consequence, that the writ 
of habeas corpus may be invoked, and the party discharged from the illegal im- 
prisoument.! 


1 Ex parte Watkins, 3 Pet. 193, 7 Pet. 
568; Ex parte Lange, 18 Wall. 163; 


Ex parte Parks, 93 U.S 18; Ex parte 
Sicebold, 100 U. S. 871; Ex parte Cur- 
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“Jn the case at bar, the criminal court of Jackson county had plenary jurisdic- 
tion of the person, the place, the offense, and the cause, and everything con- 
pected with it. The petitioner was indicted for violating a criminal st.’ ute of 
the State. The statute defining and punishing the offense was a vulid jaw. 
The indictment sufficiently charged the offense, and the court trying the pcti- 
tioner had jurisdiction of his person, and exclusive original jurisdiction t» try 
him on the indictment for the offense therein charged. Having such p! nary 
jurisdiction, it was the right and duty of the State court to decide every qui s- 
tion that arose in the case, from the beginning to the end of it. Pos-«ssed of 
unquestioned jurisdiction of the case, the court had the same juri~diciion and 
right to decide questions arising under the constitution and laws of th Uni'ed 
States that it had to decide questions arising under the constitution and liws 
of the State. The State court is under the same high obligations to support, 
construe, and give effect to the constitution of the United States that this court 
is, and an erroneous interpretation of the constitution of the United Stutes no 
more affects the jurisdiction of the court than an erroneous ruling on any 
other question of law arising in the case. Whether the first jury was dis- 
charged without sufficient legal excuse was a mixed question of law and fact, 
to be determined by the court, or by the court and a jury, if the facts were 
disputed. It is undeniable that the court had jurisdiction to determine that 
issue. It was the only court that had jurisdiction to determine it in the first 
instance; and, if it be conceded that the court decided the question erroneously, 
its jurisdiction over the cause was not thereby lost or in any degree impaired, 
and its judgment was not void, and is not open to collateral attack. If the 
State court erred in rulings on this or any other question, to the prejudice of 
the petitioner, he has his remedy to correct the error. He can appeul to the 


Supreme Court of the State, and if that court denies him any rigit, privilege, 
or immunity which he claims under the constitution of the United States, he 


can have his writ of error to the Supreme Court of the United States. This is 
the reguiar legal and orderly mode of reviewing and revixing the judgments of 
courts in criminal, as well as in civil, cases. The cases in which a United 
States court has jurisdiction, by a writ of habeas corpus, to discharge a party 
imprisoned under the process or judgment of a State court rests on special 
grounds, which have no existence in this case. Among the cases in which such 
juri-diction is exercised are cases where the State court is proceeding against 
an officer of the United States, for an act done in pursuance of his official duty, 
under the constitution of the United States or an act of Congress,! and cases 
where the State court, assuming to act by authority of a State statute which is 
in conflict with the constitution of the United States, and void for that rcason, 


tis, 106 U. S. 371; 1 Sup. Ct. Rep. 381; 
Ex parte Carll, 106 U. S. 521; 1 Sup. 
Ct. Rep. 535; Ex parte Yarbrough, 110 
U.S. 651; 4 Sup. Ct. Rep. 152; Ex 
parte Crouch, 112 U. 8.178; 5 Sup. Ct. 
Rep. 96; Ex parte Bigelow, 113 U. S. 
328; 5 Sup. Ct. Rep. 542; Ex parte 
Wilson, 114 U. 8S. 417; 5 Sup. Ct. Rep. 
935; Ex parte Harding, 120 U. S. 782; 


7 Sup. Ct. Rep. 780; In re Lane, 135 
U. S. 443; 10 Sup. Ct. Rep. 760; In re 
Wight, 134 U. S. 186; 10 Sup. Cr. Rep. 
487; Hans Nielsen, 181 U. S. 176; 9 
Sup. Ct. Rep. 672; In re Coy, 127 U. 
S. 731, page 756; 8 Sup. Ct. Rep. 1263. 
1 In re Neagle, 135 U. S. 1; 10 Sup. 
Ct. Rep. 658, and 39 Fed. Rep. 8.3. 
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imprisons a citizen for exercising a right guaranteed to him by the constitution 
of the United States.!. But any extended or critical analysis and classification 
of the cases in which this jurisdiction exists is rendered unnecessary, in this 
case, by the decision of the Supreme Court of the United States in Ex parte 
Bigelow.2 In principle that case is on all fours wiih the petitioner's 
and is decisive of it. The essential point is the same in both cases, 
In that case, as in this, a jury was impaneled and sworn to try the prisoner, 
and the jury was afterwards discharged by the court, against the prisoner’s 
protest, before the cause was tried and submitted to them. The prisoner, 
against his protest, was again put upon his trial and convicted, and sentenced 
to imprisonment for five years. He thereupon made an application to the Su- 
preme Court for a write of habeas corpus to release him from that imprisonment, 
on the ground that he had been twice put in jeopardy for the same offense, in 
violation of the fifth amendment to the constitution of the United States. That 
amendment applied to his case, because he was tried in a Federal court of the 
District of Columbia; but it has no application to the petitioner’s case. The 


Supreme Court refused togrant the writ. Mr. Justice Miller, who delivered the 
unanimous opinion of the court, said: — 


“ But that court had jurisdiction of the offense described in the indictment on which the 
prisoner was tried. It had jurisdiction of the prisoner, who was properly brought before 
the court. It had jurisdiction to hear the charge and the evidence against the prisoner, 
It had jurisdiction to hear and to decide upon the defenses offered by him. 
now presented was one of those defenses. 


The matter 
Whether it was a suilicient defense was a mat- 
ter of law on which that court must pass, 3o far as it was purely a question of law, and on 
which the jury, under the instructions of the court, must pass, if we can suppose any of the 
facts were such as required submission tothe jury. If the question had been one of former 
acguittal,—a much stronger case than this,—the court would have had jurisdiction to 
decide upon the record whether there had been a former acquittal for the same offense; 
and, if the identity of the offense were in dispute, it might be necessary on such a plea to 
submit that question to the jury on ihe issue raised by the plea. The same principle would 
apply to a plea of a former conviction. 


Clearly, in these cases, the court not only had ju- 
risdiction to try and decide the question raised, but ii is its imperative duty to doso. If 
the court makes a mistake on such trial, it is error which may be corrected by the usual 
modes of correcting such errors; but that the court had jurisdiction to decide upon the 
matter raised by the plea, both as matter of law and of fact, cannot be doubted. This ar- 
ticle 5 of the amendments, and articles 6 and 7, contain other provisions concerning trials 
in the courts of the United States, designed as safeguards to the rights of parties. Do all 
of these go to the jurisdiction of the courts? And are all judgments void where they have 
been disregarded in the progress of the trial? Isa judgment of conviction void whena 
deposition has been read against a person on trial! for crime because he was not confronted 
with the witness, or because the indictment did not inform him with sufficient clearness 
of the nature and cause of the accusation?’ 


“To the same effect Ex parte Harding,* where it is held that the fact that an 
alien sat on the grand jury that found the indictment, and that the petitioner 
was denied his right to have compulsory process for obtaining witnesses in his 
favor, did not render the judgment void, and did not, therefore, give the court 
authority or jurisdiction to discharge the petitioner on a writ of habeas corpus. 
The Criminal Court of Jackson county having plenary jurisdiction of the pe- 
titioner’s case, neither the District Court nor this court has any jurisdiction to 


1 In re Barber, 39 Fed. Rep. 641, 2113 U. S. 328; 5 Sup. Ct. Rep. 542. 
and 136 U. S. 3138; 10 Sup. Ct. Rep: $120 U. S. 782; 7 Sup. Ct. Rep. 
862; Ex parte Kieffer, 40 Fed. Rep. 780. 

399; Inre Beine, 42 Fed, 545. 
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inquire into the regularity of the proceedings in that court. Upon that subject, 
as well as the question whether the fourteenth amendment is to be construed as 
a prohibition on the States and the State courts from placing a person on trial 
twice for the same offense, the court expresses no opinion. 

“The judgment of the District Court is reversed, and the petitioner is re- 
manded to the custody of the State authorifies, in execution of the sentence of 
the State court. There is nothing in the record to show what order, if any, the 
District Court made under section 3 of rule 84 of the Supreme Court, regulat- 
ing appeals in habeas corpus cases; but there seems to be uo reason to apprehend 


that the petitioner will not be forthcoming to answer the judgment of the State 
court’?! 


The foregoing opinion conclusively shows that the Federal District 
Judge proceeded in profound ignorance of elementary principles. 1. 
He invaded the jurisdiction of another tribunal which had plenary juris- 
diction in the premises. 2. He reversed a judgment of such other 
court, by means of the writ of habeas corpus, thus turning this writ into 
a writ of error, contrary to fundamental principles which pertain to the 
use of this writ. 3. Upon the merits he proceeded in direct violation of 
a decision of the Supreme Court of the United States, of which he was 
evidently ignorant. The moral of this, and other like cases, is that we 
have had enough of the prostitution of the writ of habeus corpus, under 
which the decisions of the State courts are subjected to the superin- 
tendence of the Federal judges; under which the judgments of the 
highest courts of the States are sometimes subjected to reversal by the 
lowest courts of the United States. It is the duty of the Missouri mem- 
bers of Congress to bring this matter to the attention of that body. If 
they are worthy of their position they will attend to it. Nothing can be 
expected of the Congress which is expiring and has been thoroughly dis- 
erecited by the country. But the next Congress will assuredly so amend 
the thirteenth chapter of Title XIII. of the Revised Statutes of the United 
States as to make such abuses of the use of habeas corpus impossible. 


1Ex Parte Ulrich, 43 Fed. Rep. 
663. In a note to the decision the 
learned judge adds the following: ‘ It 
has been held in England, upon great 
consideration, by the unanimous judg- 
ment of all the judges, aflirmed on 
error in the Exchequer Chamber, that 
at common law a court may, inits dis- 
cretion, discharge a jury in a criminal 
case before verdict, and that discretion 
is not reviewable on error; and that a 
éefendant cannot avail himself of an 
abuse of this discretion to defeat a 
conviction on a second trial. 


Winsor 


v. Queen, L. R.1Q. B. 289, 390. Upon 
the question of the construction of 
the fourteenth amendment on the point 
suggested, but not decided in the 
principal case, see Hurtado v. Cali- 
fornia, 110 U. S. 516; 4 Sup. Ct. Rep. 
111, and particularly what is said on 
pp. 534 and 535. And in Re Kemmler, 
136 U. S. 448; 10 Sup. Ct. Rep. 930, 
where the views of Mr. Justice Mat- 
thews expressed on pages 534 and 535 
of Hurtado’s Case are re-aftirmed by 
Chief Justice Fuller. And see Strauder 
v. West Virginia, 100 U. S. 303." 
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CORRESPONDENCE. 


Hovust OF REPRESENTATIVES, 
Topeka, Kansas, January 15th, 1891, 
Eds. American Law Revyou: 


In your last knumber you preasume to speak disparraging of Bro. McKay, the 
farmer’s allianse judge. You say with A snear, he can jedge good enough for 
Us. You forgit that menny of the moast emmenent Judges and Staitsmen 
commenst as farmers. Youer bioggrafy of Judge Miller shoes that a Man mey 
bea a grate Judge an yit no very littel about lor when first commensin. if you 
was in Bro. McKays coart no dout you woud git the verry kind off jestis you 
doant want. he kin jedge good enogh for all sech as you. How Is it in youer 
Big sitties Doant you putt upp the judishel nominashuns at publik orkshun and 
bortter them auf to the Highest bider? Hevent you sed this time enagiu? My 
Loryer sez you hev. Doant you kno thetef A Yeller Dog was nommenated For 
supream jedge on the demmokat tikkett in Missoory an Cheaf gustise Marshel 
ware ncmenaited on the republekin tiket the Y. D. wud bea Elektid by a strait 
Party voat? and ef the repeblikins in Saint Louis ware to nomenate a reggilar 
jackass woudent the Sante Lous duchall cum upp to the skratch and Elect Him, 
hesent the republekens allus hed a Niggur on thare tikket at every St. Lous 
elekshen? Bro Mekkay ken tak kare of R R companyes and the Trusts, en you 
had beter taik cair oph youer Subskripshen List in Kanses. Goa on and Drink 
yore Sante Lews Bear pison and all, but let onset peaple aloan. wea kansas 
pharmers doant wont enny moar Border Ruphenism inourn and wea wunt have 
itt. 

Yours So, So, 
A Kansas FARMER. 


P. S. Excuse mistaiks I hev to bea leetle equinomikel untel were get the pro- 
criation bill past then I intend to heve a Privet Sectary. 


Remarks. — We humbly confess our error. It is too true that in 
our great cities we do sometimes elect judges (and appoint them too) 
who are not much more learned in the law than ‘* Bro. McKay,’’ — as 
witness the following, which we clip from the Albany Law Journal: — 


“Tf we have said any thing against that honored judicial hayseed out in Kan- 
sas, innocent of legal knowledge, we hasten to take it all back. We havea 
glasshouse to take care of in the city of New York, in the person of Mr. Pat 
Divver, who has been appointed by Mayor Grant, upon the ‘character’ fur- 
nished him by some of the most respectable and influential citizens, to the post 
of police justice, at the salary of $8,000 a year. Mr. Divver is more ignorant 
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than a horse, is a politician, and isthe keeper of agrog-shop. So far these are 
the only qualifications which have been urged or suggested. We can imagine 
that he pays his license fee reg’lar, and subscribes to all the charity concerts 
and balls, and don’t allow no monkeying round his shop, but kapes a quiet da- 
cent place where the praste himself could come in widout scandal. But even 
these eminent virtues do not seem exactly to entitle him toa larger judicial 
salary than any judge of a Supreme Court gets in the United States, with one 
or two exceptions. There must be ‘ more to’ Judge Divver, and we are con- 
sumed with curiosity to learn what it is. Whatis his ‘pull?’ The mayorcan- 
not escape responsibility by resort to the indorsers, and we should think the 
indorsers would want to run away. Perhaps the Joodge is secretly a learned 
person, and that is why he is recommended by the president of the board of 
education, himself an old lawyer. But here heis, is the Joodge, and we don’t see 
what we are ‘going to do about it.’ We shou!d be perfectly content if we 
could give him supreme jurisdiction of Wall street. We hope at least he will 
not disgrace himself by stock-gambling, but will preserve spotless the Erin of 
his gown.” 


| 
| 
| 
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BOOK REVIEWS. 


LAWSON’'s RIGHTS AND REMEDIES, Vol. 7.—Rights, Remedies, and Practice, at Law, in 
Eyuity,and under the Codes. A treatise on American Law in Civil Causes; with a Digest 
of Illustrative Cases. By Jonn D. LAwson, Author of Works on Presumptive Evidence, 
Expert Evidence, Carriers, Usages and Customs, Defenses to Crime, etc. In Seven 

Volumes. Vol. VIL. San Francisco: Bauacroft-Whitney Company, Law Publishers and 

Law Book-sellers. 1890. 


With this volume Dr. Lawson concludes his great work, with the exception 
that au exhaustive index or digest of the work is to follow. We have already 
given our general estimate of this workin former pages of this publication. 
In this volume the learned author concludes‘the subject of remedies, taking the 
reader through the distinctions between legal and equitable actions; changes 
effected by modern acts; joinder of causes of actions; parties to actions under 
the codes; pleading, defenses, counter-claim, etc. He also treats of attachment, 
garnishment, replevin, trespass, trover, account stated, assumpsit, injunction, 
and ejectment. Then he furnishes a title on the conilict of laws. He next 
takes up public rights and remedies, under which title he deals with constitu- 
tional law in general, with legislative power, and with the manner of enacting 
statutes. He then has a title on judicial power; and another on public officers. 
Iie then deals with civil rights, including citizenship, naturalization, domicil, 
the domestic relations, etc. Next he has a chapter devoted to the subject of 
the impairment of contracts and property rights; another on the subject of 
eminent domain; another on the police power. Then follows a title relating to 
municipal corporations; and the work concludes with a title on public remedies, 
in which the author treats ofmandamus and quo warranto. As we have suggested 
in former notices of this work, it is necessarily little more than a mere outline 
sketch of the law, excluding entirely the criminal law. In respect of many of 
its topics its brevity is such that it can hardly be called that. For instance, 
the remedy by injunction, treated by Mr. High in two large volumes, is dis- 
posed of by Mr. Lawson in nine sections. The subject of eminent domain, 
treated in a recent work in a large volume with the citation of more than 6,000 
cases, is disposed of by our author in twenty-three sections. The subject of 
sheriffs, now so thoroughly treated in a large volume in Mr. McQuillin’s edition 
of Murfree on Sheriffs, is here disposed of in eight sections. Mr. Lawson 
parts with the action of ejectment in nine sections, and withthe conflict of laws 
in twenty-six sections, — neither of which subjects can be fully treated in less 
than a volume. Some other topics, such, for instance, as attachment and 
municipal corporations, are treated more at length. Buton the whole, it is 
obvious that subjects which, fully treated, demand chapters, are here reduced 
to sections. Sucha work cannot, of course, be regarded as in any just sense a 
compendium of the law: it is rather an outline sketch of the leading principles 


124 Am. L. Rev. 164, 885. 
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of the law, except that portion of it which relates to crimes. We believe that 
it will be found to be a good work to be used in the study of the law, and that 
if a student will read this seriatim, and at the same time read some of the cases 
cited to each proposition he will find himself, at the end of his task, far more 
learned in the law of to-day than lawyers generally are when they enter upon 
its practice, and more than many a one when he has retired from it after having 
attained a tolerable degree of success. 


THE AMERICAN DIGEST. (Annual, 1890.) Being Vol. 4 of the United States Digest Third 
Series Annuals. Also The Complete Digest for 1890. A Digest of all the Decisions of 
the United States Supreme Court, all the United States Circuit Courts and District Courts, 
the Courts of Last Resort of all the States and Territories, and the Intermediate Courts 
of New York, Pennsylvania, Ohio, linois, and Missouri, the U. S. Court of Claims, 
Supreme Court of the District of Columbia, etc., as reported in the National Reporter. 
System and elsewhere from January | to September 1, 1890. With Notes of English Cases, 
Memoranda of Statutes, Annotations in Legal Periodicals, etc. A Table of Cases Di- 
gested, and a Table of Cases Overruled, Criticised, Followed, Distinguished, etc., dur- 
ing the year. References to the State Reports given by an improved Method of Topical 
Citation. Prepared and edited by the EDITORIAL STAFF OF THE NATIONAL REPORTER 
SysTEM. St.Paul, Minn.: West PublishingCo. New York: Digest Publishing Co. 1890. 


The meaning of this title page is that the so-called Complete Digest could no 
longer endure the competition of the American Digest, and that it had to goto 
the wall and be absorbed by the latter. Something characteristic of business 
rivalry now takes place. The Complete Digest, which was persistently dispar- 
aged and maligned by the publishers of the American Digest, is now held up 
to the patrons of the latter as a great acquisition. A careful search through 
this volume discloses very few of the distinctive features of the Complete Di- 


gest, except the names cf the publishers of that digest on its title page, and 
some references to articles in the law periodicals, to new text-books, etc. 
Very rarely a reference is made to an English decision. In substance itis our 
friend the American Digest, looking just about the same as last year; but with 
enough of the Complete Digest, on its title page and elsewhere, to show an at- 
tempt on the part of the publishers of the American Digest and those of the 
Complete Digest to turn over the subscribers of the Complete Digest to the pub- 
lishers of the American Digest. All this is well enough, provided the third par- 
ties to the bargain, to wit, the said subscribers, agree to it; and we advise them so 
toagree. The Complete Digest was a failure fromthe start. It never gotonits 
legs. It was alwaysbehind. It tried to catch up by buying up one of the an- 
nuals of the United States Digest, and signally failed, for this annual was no- 
toriously incomplete. Assuming that the subscribers of the Complete Digest 
want some sort of an annual digest, they make a great gain by the attempt 
which has evidently been made to transfer them to the American Digest. They 
ought to say, as the country girl did when she received an offer of marriage, 
“Yes, sir; and thank you too.”’ 

We are bound to assume that this American Digest and Complete Digest for 
1890 furnish abstracts of all that was decided by the American courts for the 
year ending September 1, 1890; because the publishers say so on their title page, 
and there are two witnesses to this fact, the West Publishing Company and the 
Digest Publishing Company. But we are happy to assure our readers that it 
contains a good deal more. It goes back as far as 89th Missouri, published in 
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1887, and 29:h Missouri Appeals, published in 1888. In its wide scope it reaches 
from the 89th to the 100th Missouri, a period of three years, and from the 2lst 
to the 28th Texas Appeals, an equal period. But, althouzh thus reaching back- 
ward in point of time, and taking in all the special features of the Complete ~ 
Digest (title page and all) including the decisions of the Pennsylvania County 
Courts, the Circuit Courts of Ohio, and current decisions of the Eaglish courts,— 
it contains just twenty-six columns of matter less then did the American Digest 
for 1889, But it dees contain 4,338 columns of solid nonpureil, and is a perform. 
ance worthy of great praise. As far as the cases digested have appeared in the 
official series, an effort is made to cite the official reports. Where a case was 
digested ina previous annual, and has subsequently appeared in a volume of 
official reports, an attempt is made to connect the two, by the almost useless 
device of putting in a note like the following, which we select at random, as a 
sample from column 1,446: ‘* See also Peck v. Sims, 120 Ind. 345. —Am. Dig, 
*89, p. 1,444, § 61.” By this note the searcher is led to expect that, if he turns 
to the particular paragraph in the annual for 1889, he will find something simi- 
lar to the preceding paragraph. He makes the search and finds something 
quite unlike it, and he justly blames the digest for his loss of time. We have 
had this experience so often that we have learned to disregard these entries en- 
tirely. 

This conducts our discussion to the final point, which is this: that we have 
not now, and have not had for many years, a complete annual digest of the 
official reports. That such a digestis greatly needed cannot be gainsaid. It 
often happens that cases are published in advance sheets, like those of Mr, 
Freeman, the Illinois reporter, and in these unofficial reports of the Wests, 
and that rehearings are afterwards granted; sothat the case as first published 
never sees the light in the official reports, or what is worse it officially turnsont 
that the court declded it the other way. We recall several instances of this in 
our experience. In one of the late numbers of Mr. Freeman’s advance sheets 
there is a considerable list of cases previously published in those advance sheets 
in which rehearings have been granted. When itis remembered that the case 
is ‘‘in the breast of the court ’’ during the whole term, and that the term gen- 
erally lasts six months, —sometimes a year, —it is easy to see that this may 
often happen. It is upon this ground that the publishers of the American State 
Reports do not republish anything therein until it has appeared in the official 
reports. 

The American Digest has now but one rival, the General Digest of the Co- 
Ops. That digest does not equal the American in matter, though it may pos- 
sibly exceed it in manner. It has a single chance to live, and that is by becom- 
ing a digest of the official reports, — by abstracting nothing that has not 
appeared in the official series, and by adding cumulative references to all 
unofficial reports and periodicals. 
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JAMES 8. BRADWELL. 
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